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THIRD-PARTY ANSYS, INC.’5 MOTIGN T4 LIMIT SUBPOENA

DUCES TECUM SERVED BY MSC SOFI'WARE CORPORATION

Third parly, ANSYS, Inc. (“ANSYS"} moves, pursuant to Rule 3.34(a) of the
Federal Trade Commission’s Rules ﬂl'Hactice {(“Rules™), to limit the Subpoena Dwces Fecam
issned on behalf of MSC.SDFTWARE Corporalion (“MSC™} and serve;:l an ANSYS (the
“SBubpoena™}.’! Counscl for ANSYS has conferred with counsel for MSC and has been unablc o
feach agreement regarding the proper scope of the aspecis of the Subpoena addressed herein.

Therefore, this motion is necessary.”

L INTRODUCTION

This is an administrative action by the Federal Trade Commission allegng that
MEC monopolized and attempted to monopolize the market for advanced versions of
NASTRAN {“Advanced NASTRANT), ﬁ hiphly differentiated form of engineering simulations
softwarc, by acquiring Universal Analytics, Inc. (“UAI"} and Computerized Struciurai Analysis
& Research Corporation (“CSAR™), the only two rival suppliers of Advanced NASTRAN. Sco

gererally, FTC Complaint (*Complaint™). The central issuc in the case 1s whether MSC, by

! Attached hereto as Bxhibit A,
? See Rule 3.22(f) Statcment of Thomas A. Danovan {“Fule 3,220} Statement™), attached hereto as Fahibit B,



acyuiring AT and CSAR, is now able éo impose monopolistic price increases on existing
Advanced NASTRAN nscrs who are locked into Advanced NASTRAN because of substantial

past investments and prohibitvely gk switching costs. See Complaint '] 17, 18, 19, 37, 38, 3%,

In an-obvious allempl to shiil this tnbunal’s focus away from the customers now
held captive by MSC and onto aclivities hal simply do nol affect lhe Advanced NASTRAN
market, MSC has served an overly broad subpoena on ANSYS, a thord parly wilness that does
not presently distribute any NASTRAN pfudur.:ts. Dcspite not presenily distribuling any
NASTRAN products, ANSYS acknowledges that ceriain aspects of its busincss activities are
relevant to the instant litipalion. For cxample, ANSYS has agreed to disteibute a new
NASTRAN product being developed by SAS LLC (“SAS™). ANSYS does not resist li._%gitimate,
reasoaable discovery related to that now product? Also, ANSYS acknowledges that, under
timited circwmstances, its ANSYS solver 15 a substitute for NASTRAN. ANSYS does not resist

fegitimate, reasonable discovery related to such competition.

After receiving the Subpoena, ANSYS, on several occasions, proposed reasonable
modifications to the scape of the Subpoena in order to Hmit the production to documents that
would-adeyguately define the natire and extent of competifion (actual and potential) between
ANSYS and MSC’s Advanced NASTRAN, while eliminating unreasonable burdens on ANSYS.
&agliulu 3.22{D) Statement. MSC has_ consistently refused to agres to such reasonsble
madifications. Alibough the cstablished trial schedule obviously mandates that the parties focus
their discovery on material and iruly dispuled issues of (act, MSC seeks (o bag the proceeding
down by compclling ANSYS, a third party witness, 1o pr(;'-duﬂa an enormous guantity of material
of little ot no significance Lo the dispete. Notwithstanding M3(Cs intransigence, ANSYS has
proceeded to, and is presently in the process of, collecting and producing documents that

-

demonstrate the natire and extent of relevant competition between ANSYS and MSC., MSC,

7 As discussed in more detail below, howaver, ANSYS requests rcasonabic limits necessary to protect ANSYS
barpaining position with respect 1o an offer i purchase the products that compiatng connsel seek to compel MSC o
divest, '



however, is not satisfied with ANSYS® reasonabie efforts and insicad is pushing for compliance
wilh pumerous highly objectionalle aspects of the Subpoena that affcet aspects of ANSYS'
business thal ure unrelated 1o any matcrial izsues in this liligalion and would reguire the
production of an unréasonable volumc of matenals. As demmonstrated below, MSC's position is
really an attempt Lo single oul and harss ANSYS because of ANSYS’ relationship with SAS,
which is developing a4 NASTRAN product thal MSC perceives as a fubure threal Lo its present

monopoly.

II. BACKGROUND

A ANSYS is a Third Party Wiiness that Does Not Presently Market Any NASTRAN
FProducts, and Only One of Its Products Competes, Under Limited Circumstances,
with MSC’s Advanced NASTRAN.

ANSYS is a third party witness. ANSYS never initiated any complaint fo the
FTC regarding MSC’s acquisitions, and it is not a iitigant in this case. Nor did ANSYS produce
any documents to the FTC in the course of its pre-complaint investigation. Additionally,
ANSYS does not presently market any NASTRAN products. Instead, ANSYS presently markets
a vatiety of propristary, non-NASTR AN-based engineering simulation software products, and
several related products and services. See Affidavit of Michael Whesler {Wheeler Aff) at 9 4.
Many of ANSYS’ products and services simply do not compete with MSC's Advanced
N_ASTRAN solver; sither becanse they are not solvers at all or because they offer radically
different functionality at a different price. Wheeler AT, at § 8.° Nevertheless, the Subpoena
dernands production ol virlually all ol ANSYS® documenls regarding all olils products. Wheeler

Aff atys.

4 Attached hereto as Txhibit C.

* The foflowing ANSYS products and services, which are cavered by the Subpoana, do nnt compete with MSC's
Magiran solver, either because they are nol solvers at alf or becanse they ofter eadically ditferent functionality at a
different price: AMSYS Consnlting, Services, the DesignSpace family nf prodocs, the ATFSOFITTTONS family of
poacucis (ATPEMAX, ATFWORERENCH?Y, the ICEM CFD family of products, and the family of products
developed hy ANSYS® CADOE division. Wheeier Aff al 7B.
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ANSYS acknowledges that its top-tevel finite clament analysis solver (“FEA
solver”), murketed as part of the “ANSYS Softwarc Suitc” (hercinafter the “ANSYS Solver™),
competes with MSC’s Advanced NASTRAN solver for now customers who do not have their
own tustomer requirements regarding the solver to be used and whe have not }fei:_ made {dr whoss
pwi customers have not madc) substantial investments in the creation of anciflary models,
software or data collections which arc only compatible with NASTRAN software. Wheeler AfT.
at § 6. However, ANSYS has had little success in persnading existing Advanced NASTRAN
customers with substantial investments in Advanced NASTRAN to switch to ANSYS. Wheeler
AST. at 7. Recognizing that such efforts arc relevanl, ANSYS is producing to MSC docutnents
relating to efforts it. has made to induce established NASTRAN cuslomers to switch to ANSYS®
Solver, as well as any docurnenls relating to MSC’s cffort to scll NASTRAN as a substitute for

ANSYS” Solwver.
B, The Overly Broad Subpoena Served on ANSYS.

Despite cemmon industry knowledge of the nature and limited extent of

.competition between Advanced NASTRAN and the ANSYS, on December 18, 2001, MSC served
the Subpoena at Jssue here on ANSYS. The Subpoena consists of twenfy-eight aumbered
Specifications, containing at least sixly separate document requests {counting subparts)® and seven
pages of “Instructions” and “Definifions.” The Subpoena essentially parrots the subpocna served
on MSC by Cﬂn@laint Counzel, aﬁd demands the production of virtually alt documenis relaﬁng to
development, financing and sales of all ANSYS producis {o vidually all customers, regardless of
whether those sales were compcetitive with MSC’s NASTRAN solver. The Subpoena, as MSC
seeks to enforee il, calls for the production of virtually all of the documcnts m ANSYS’

possession, relating to virtually all of ANSYS’ products, without geographic limitation,” even

* Pursuant 1o the Administrative Law Fudge's Scheduling Order dated Novemiber 13, 2001, MSC was limited to 100
" domument requests even from Complaint Counsel. Tt is likely that M5C is well uver its allotted limit

? ANSYS has 11 activc subsidiaries and, with its subsidizries, employs 440 cmpluyees in 21 offces. Fourteen of
those offices arc located outside the United States. Sce Aflidavitof David S. Scounda in Support of Third Party
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though, as demonsirated above, most of ANSYS’ products, and mast of ANSY S’ operations, an:

simply nul materal io the issues in this lifigation. Secunda AT, at  4; Wheeler AT at Y 5.

MSC's apparent jush Gealion [or the breadih of ihe Subpoena is that a “properly
defined” relevant market includes all FEA solvers and any reluted products. According fo MSC,
in such a “property defined” relevant markel, competition is “robust” and “disciplines™ ¢he price
of MSC’s Advanced NASTRAN solver. See Answer alp. 1. As demonsizated below, the
discovery MSC is now pursuing is nol Im@hly calculated Lo establish Lhis {leferlsla, and MSC
is not enlitled 1o conduct a fishing cxpedition into all 6f ANSYS’ documcnts n an allempt to

fisud one necdle in the hayslack that might have some relevance to their delense.

SigniGcantly, MSC’s proffered justification for the breadth of the Subpoena is
belied by the discovery that M3C has chosen to take. If MSC were genuinely interested in
attempting to determine the extent to which other FEA solvers and related products constrained
the pricing of MSC’s Advanced NASTERAN, il naturally would have sent shmilar subpoenas to
other major FEA solver d_ﬁi.rafupars. Such developers include Dassaull Systemes, EDS PLM
Solutiens, Parametnic Technology Corporation and Hibbett, Karlson and Sorenson. See Wheeler
AfF. at 1 10. With respect to the issucs mvolved in this litigation, the ANSYS solver is no
.diffarent ﬁﬂm those of these other produccrs. [ndeed, of the currently available FEA solvers,
CATIA ¥5R7, marketed by Dassault Systemes, is the closest substitute for MSC’s Advanced
WNASTRAN. ﬁ Wheeler AT at A 16, Siguificantly, however, it is &NSYE‘:’ information aond
belicl thal MSC has nol subpoenacd Dassanlt or any of the other abo ve-identified FEA solver
developers.” MSC's failure 1o subpouna other FEA sulver manufaciures is damning. Only by
subpocnaing all major FEA solver manufaciurers could MSC get a representative piciure of the

sapposed FEA solver markel thal MSC contends is the relevant markel in this case. MSC’s

ANSYS Ine.’s Motion o Extend Titoe to Respond and’or Move to Linit or Cuash Subpoena Dw:ﬁ Tecum Scrved
by MSC.Software Corporation ("Seconda AL ™) at T 2, atlached heretr as Exhibit I3,

" ¥ MSC’s Connsel has refused to tell ANSYS” comsel whether it has issuad such subpoenas. ANSYS' counscl is
ugaware thal any such subpoenas have been scrvod



failure to subpoena these other manufacturers and instead fo singlc out ANSYS, conchusively

shows thal the present Subpoena is not part of an effort to develop relevant information. .

Why then has MSC siagled out ANSYS? The answer is iwo fold (and obvious):
(1) to harass ANSYS because of its relati{mship with SAS, a start-up company tﬁat is attempting
to develop a competing Advanced NASTRAN product and (2) in retaliation for ANSYS’ offer to
purchase the UAI &m_:l {SR assets from MSC, on terms which MSC has viewed as inadequate.

Both of these patently improper motivetions arc discussed in detail betow.
C.  ANSYS’ Relationship with SAS.

In November, 2001, ANSYS announced that it had entered into a stratogic
partnership with SAS to develop and distribute a NASTRAN product which will eventzally be
competitive with MSC NASTRAN. SAS’ effost 10 develop an Advanced NASTRAN product is
headed by Dr. Richard MacNeal, founder and former chairmun of MSC.1

MBS{_ has an obvious competitive incentive to harass ANSYS and SAS in-an effort
| . ta delay the effective distribution of SAS NASTRAN. MSC also has an obvious incentive to
attempt to use its subpoena power to obtain competitive information conceming SAS
NASTRAN. The ﬁ.act that M5C is selectively using its subpoena power to achieve these
objectives is confirmed by MSC’s failure to serve subpeenas on other major FEA solver

marketers.
D. ANSYS? Offer to Purchasc the UAl and CSAR Assets,

Shorlly aficr the FTC announced that # was secking divestiture of MSC s TIAT
and CSAR assets, ANSYS approached MSC with an offer to purchase the UAI and CSAR asscts.
ANSYS was aware that MSC had previously entertained a similar ofler from SAS, which had not

* See Exhibit E.

" MSC bas also served a document subpocna en SAS.
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resulted in 2 completed transaction. The pnce offered by ANSYS reflected the circumstances
that: {1} MSC had “retired” the UAl and CSAR assets, making no updates or improvement to
ihe sofiware sincc its purchasc and (2) the assets are worth less to ANSYS than to MSC, since
ANSYS lacks MSC’s ahility 1o derive monopoly profits from the owncrship of the assets.

" Instcad of welcoming ANSYS’ offer as a selution to its antitrust problems, MSC reacted as onc
would cxpoct a monopalist to react — with bitter hostility, MSC’s hostile response labeled
ANSYS’ offcr “absurd” and accused ANSYS (without any foundation) of craploying the FTC as
a “tool” to impeir MSC. See Letter from LA, Greee to M.J. Whecler, dated Decentber 12,
201" MSC further announced that it wes preparing to serve 2 broad subpoena on ANSYS in
rﬂtalm.hon for ANSYS’ offer. Id. II].G]'Edlhl}’, although MSC acknowledged that the subpoena

" would impose significanl burdens on ANSYS, il disingenuously attempied to shufi blame those
burden onte Complaint Counsel, which of course had no role whalsoever in serving the

Subpoena. Id.
I, ANSYS? Efforts To Reasomably Narrow The Subpoena.

In its Response to ANSYS® Motion for an Exicnsion of Time, MSC has falsely
described ANSYS' responsc to the Subpoena. MSC falscly accuses ANSYS of completely
“refus[ing] to produce relevant documents or to comply with the subpoaena.”™'? Nothing could be
further from the druth. To -the contrary, rom moment it received the Subpoena, ANSYS has
atlempied lo negoliate in good faith with MSC to limit the Subpoena lo documents reasonably
calculated te denionstrate the competitive picture (actnal and potential} between ANSYS' Solver
and MSC's Advanced NASTRAN, Sec Rule 3.22(F) Swatement. In this vein, ANSYS has |
repealedly offered to produce, and has produced, several unehjectionable categories of
documests on a roliing basis. MSC, however, has repeatedly rejected ANSYS' reasonabls

U g iached hercto #s Exhibi P,

1 This statcment is paricularly trovhliog becausc it was niads in a reaponsc hrief, to which MSC know ANSYS was
pernyitted ma ceply, and hecaunse it likely intfuenced the Adninistrative Law Judpe®s niling o (e moton ko extzad.
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efforts 1o limit the immonse bulk of du-;.;umcnts to be produced. Incredibly, even though ANSYS
offered to agree to the existence of certain competition (discissed abovel, the existence of which
shﬁd not be a material disputs in the litigation, MSC has refiused to forego forcing ANSYS to
collect and produce documents related 1o such competition. Wotwithstanding MSCs
wmuzasonable pqsit-ions, ANSYS has undertaken an extensive search for decuments and
information that adequatsly demonstrate the_natﬂa and extent of competition hetween th_c

ANSYS solver and Advauced NASTRARN, where that competition is material to the litigation,

As outlined in Mr. Secunda’s Affidavit, dated Fammary 17, 2002 (“Secunda
1/17/02 AFE”Y2, ANSYS has conducted (1) manuai scarches of the files and {2) elecironic
searches of computers' of the nincteen ANSYS cxecutives and employees who would
reasonably be expected to have information refated to the following issues:

- Competition with MSC's NASTRAN solver, CSAR or UAL"

. ANSﬁ’ relationship with SAS."

+ NASTRAN-hased solvers."”

+  Commupications with the FTC mgan:liﬁg this matter."

»  Eiforts by ANSYS to develop a NASTRAN-based Solver, including any
" efforts to develop a NASTRAN translator.'”

«  Marketing plans and business plans for selvers and products mcorporating
solvers that compete with NASTRAN solvers.™

« Efforts to switch NASTRAN customers to ANSY 8.

1’ Attached hereio as Exhibit G.

b {Cempmer searches inclnded hard drives and server dicectories.

V¥ This trformation is rca,mmhlj.f respomsive (0 Specification numbers 3, 4, 5, 15, 16 and 18,
' This inforegation is reasnnably responsive tn Specification mimbers & and 30,

" This information is reasonably respansive to Specification ournber 7.

¥ This inforrmation is masonably responsive to Specification monbars 8 and 9,

¥ This information is rcasonably responsive to Si;lcciﬁ{:atj.iun m.lmbc;r L%

* This information is reasonabiy responsive to Specification punbers 0 amd 15.
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»  Sales to new customers who have not alrcady made the choice between
NASTRAN and ANSYS.”

«  Sales efforts with respect to cnstomers jost to NASTRAN.

«  MWASTRAN customers to whom ANSYS has attempted to sell ANSYS solvers
and mew costomers who had not made the NASTRAN/ANSYS choice at the

time ANSYS was trying to make the sale™
Secunda 1/17/02 Aff. at ] 4. The nineleen exceulives and employees were selected because they
Tepresent those whose files ANSYS would search in order to'locale perlinent information if
ANSYS were searching for such information in the ordinary counse olils business. Secunda
1/17/02 AFf. at § 5. These scarchies conducted by ANSYS are more than sufficicet to paint an
acourate, represcnlative picture of the natlm::. and extent of actual and potentia! competition

between ANSYS and MSC.

Thus far, ANSYS® cfforls have consumed approxmately 100 man-hours,
Secunda L/17/02 AfF at§ 7. ANSYS cxpects to devotc additional man-hours to the search for
relevant information. Secunda 1/17/02 AfE at § 7. Thm figurcs do not Inclade the ttme spant
by ANSYS' counsel reviewing docmments for privileged and confidential material or the hours
 devoted to responding to and bricfing issues before this tribunal Thus far, ANSYS has collected
4 boxes of hard copy documents and 2.13 pigabytes of elecironic files (consisting of over lﬂﬂﬂ.
documents and lundreds ut; am-aiis). Sccunda 1/17/02 A4F ai § 8. These documents must be
reviewed by ANSYS for production and reviewed by counsel for privileged and/or confidential
it_funﬂatiuu. Seccunda AT aty 8. Cwrently, three of the four boxes and all of the electronic files
ure backlogged because ANSYS and its counsel were forced to lun.l resources Lo lhis motion,

which could have been avoided if MSC were wi limg 0 be reasonable. The burdens imposed on

e

2 This inforration i reazonably responsive to Specification numbers 17, 18, 19 and 25,

** This information is reasonably rosponsive to Specification nuroburs 17, 18, 19 and 25.
“ Y 'his information is reasonably responsive to Specification murhers 17, 18, 19 and 25.

* This fnformation is reasomsbly respunsive o Specifivation oombers 17, 14, 19 and 23,
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ANSYS already are bordering on unreasonabie in light of the fact that ANSYS is a third party.

Snnply, the time has come to say enough is enough.
IIf. ARGUMENT

Rule 3.34(c) provides that discovery shall be limited by the Administrative Law
Judge if:
(i} The discovery sought is unreasonably cumulative or duplicative, er is

obtainable from seme othet svurce (hat is more convenient, less burdensome, or
lezs expensive; : -

(i) The burden and expense of the proposed discovery outweigh its likely
benefit.

16 C.F.R. § 334(c). ]

As discussed above, (he efforts undertaken thus fir by ANSYS are reasonably

 calculated to uncover dmuﬁ ents thal aceurately depict the natire and extent of relevant

_competition betweert ANSYS and MSC’s NASTRAN, as such information is material to the
allegation that MSC’s acquisition of the only other two existing producers of NASTRAN-hased
solvers give it pricing leverage over customers with substantial investments in NASTRAN. As.
discussed below, any ohligations imposed by the Subpoena that go beyond the efforts undertaken
thus far are unduly burdensame and are not likely to vield additional materiaf information.
Simply stﬁed, there are more convenicns, less burdensome routes to resolving the contested facts
that are material to the litigation. MSC’s failure to agrec to taking these routes, discussed below,

are unreasonable and im_iefeus.ible.

A, The Production of Docaments Ceoncerning ANSYS Products that Yo Not Compete:
With Advance NASTRAN is Unreasonable. .

MSC's Suhpoﬁna dctines the “Relevant Product or Service” as “any sofiware -

- product that contains FEA sofiware . . . and any serviecs provided in connection with FEA
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software....” The term “Relevant Product or Scrviec™ also includes all computer aided design
({CAD) software that functions as a FEA software. Morcover, “FEA sofiware”™ is defined
exlraozrdmarily broadly to encompass not only all sefilware products offering finite clu;:mﬁnt
analysis, but also “all valuc-added cnhanecments, features, modules, applications, applicatinn
programming interfaccs. .. [and] all products that integrate or combine the FEA software with any
other product.” These defintlions arc hopelessly overbroad as applied to ANSYS becaunse they
sweep up every preduct and service oflered by ANSYS without regard to its competitive
sipneficance to MSC’s NASTRAN solver. Whecler ASF. at§ 5, 8-9. Incredibly, despite being so
advised, MSC refuses to exclude from the definition of “Relevant Product or Service” nnmerous
ANSYS producis that do not compete in any way with MSC NASTRAN. See Rule 3.22(D)

© Statement,

For example, MSC refuses to exclade an ANSYS softwarc product known as
“DesignSpace.” DesignSpace is not a substitule for MSC’s NASTRAN because it: (i) has far
more limtled functionality than the ANSYS solver or MSC’s sofver and sells for a fraction olthe
price (approxamately 10%); {ii} is intended for and is used for different purposcs than the
ANSYS o7 the MSC solver, and (iii) is used by ditlerent users than either thec ANSYS solver or

the MSC solver. Wheeler Aff. aty 2. While the MSC NASTRAN soiver is designed for usc by -
professional analysts, DesignSpace is designed for uge by product designers. DesignSpacc is also
used at a different period in the design process than gulvers, Wheeler AT, at 4 9. It cannot
perform the complex calewlations for which éulvers are used. Wheeler Aff. at § 9. In short,

information concerning DesignSpace is of no significance in a case about MSC NASTRAN. -

Numcrous other ANSYS preducts and services, as identified in Mr. Wheeler’s
- Affidavit, have né relevance to this case. These include: ANSYS Consulfiog Services, the
AT*SOLUTIONS family of producis [M“EMAK, AI*WORKBENCHE), the ICEM CFI> family
of products, and the family of products developed by ANSYS' CADOQE division. Whecler Aff
at§&. AT*EMAX is a high firequency electromagnetics tool. AT*EMAX is irelevant because



MSC/NASTRAN does riot have this capability. Wheeler Aff. at 9. AI*WORKBENCH is a
toolkit for building & CAE user mterface and does not include any solver. Wheeler AfT at§ 9.
CADDE is a fechnology developer in the area of design of experiments, and does nﬂf produce a
solver. Wheeler AtE. atq4 9. ICEM CFD is a pre and post proccssor for the computational (luid

dynamics marketplace. It dogs not include any soiver. Whecler AfY at § 5.

As established above (and in Mr. Wheeler’s Affidavit), mavy of ANSYS®
products and services simply do not compete with MSC’s Advanced NASTRAN, the only
prodl,wt at issue in this lit gaﬁﬁn. The oﬁly ANSYS product that cmnﬁctes with MSC’s
Advanced NASTRAN is the ANSYS Solver. Despite thiz fact, MSC incxplicably refuses to
~ limit its subpcena fo the ANSYS Solver. MSC attempis to justify its refusal under the puise of
needing information concerning the scope of “full corporate competition™ are hollow. The full
scope of cnrpurate: competition ig simply tot at issue in this case. The uﬁl}r product at 133uc is
MS{C’s Advanced NASTRAN. Accordingly, the definition of “Refevant Product or Sorviee™ in
the Subpocna should be himited to the ANSYS Solver, ﬂ'..lﬂ only ANSYS product with any
competitive significance.

B. The Production of Voluminous Documents That Address Competition Which
_ ANSYS Readily Acknowledges Exists is Unreasonable.

As demonstrated through Mr, Wheeler’s Affidavi¢, ANSYS acknowledges that it
competes with MSC for certain new FEA solver mcﬁ. On the other hand; there arc cst,ah]jshﬁd.
users of the ANSYS solver who do not use NASTRAN-based soivers. Since Mr. Wheeler is on
the FTC's wifnoss list, these facls can Be established i [ess than five minutes of testimony at-the
trial of this matier, or in deposition. To the extent those facls are relevant at all 1o this htigation,
the documenis aic unncc‘;cssali]}f cumulative and duplicative. Requiring ANSYS to produce
volumes of decuments on these subjects is unnecessarily burdensome. Enormous volumnes of
materzal that are responsive to the Subpoena zo to these unconfested facts. Specification
numbers 14, 15, 16,17, 18, 19, 20, 22, 24, 25 and 26 each reguire the preduction of large
volumes of documents that relate to these uncontested and hﬁmat&ﬂal ficts. Specification
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number 14 goes so far as to demand that ANSYS open up all of its board of directors minutes
and proceedings for no reason beyond the fact that il markets the ANSYS solver. Spetification
nurnber 15 similarly demands undi Tercntiated access to ANSYS? business plans and
Specification number 16 demands every document mentioning any other company’s ul'fuﬁng or
planning to offer a solver. Specification number 18 broadens the demand to all dovuments
regarding the “design, development, cnhancement, research, manufacturing, distribulion,
licensing, marketing sale, support or service™ of any solver or any service related to a solver,
Such an all-encompassing, undifferentiated demand that a third party pull up a fleet of trucks
(and ships for overseas offices) and disgorge all of its documents Imposes burdeis that ﬂl’(‘:
wholly unnecessary to lingating the material, contested 1ssucs in the case. The burdens are cven
meore unconscionable when considering the highly confidential and mmpﬂl,il:ivély sensitive natire
of the mformalion included in the enormous voliane of documents demanded. No cﬁnﬁdeutiality
order ¢an be guaranteed to be foolproo, and the risks to a third party witness clcarly outweigh
the henefits to the litigants when the litigants make such unfocnsed, all—enmfnpassing domands

tor documeits.

The lack of significance of these documents to this l-it.[gation is manifest from the
fact that similar demands have not been made on other producers of comparable solvers.
Morcover, MSC's Subpocna specifically sugpests stipulations as a means of avoiding the burden
of the producing documents, and ANSYS has proposed that a stipulation scgarding competition
for custumsés othcr than established NASTRARN users be used to avoid such back-breaking
production of documents by ANSYS. But MSC has refused to utilize this less-burdensume
means of namowing the issucs. Accordingly, one can only conclude thal MSC is inlerested in

burdening and harassing ANSYS, pot in expeditiously developing relevant facts.

There is simply no justification far forcing ANSYS to endure the time and
expense of locating, reviewing and producing reams of additional documents to demonstrate

facts that ANSYS does not deny.  Accordingly, the Subpocna shoutd be limited so ag to retieve
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ANSYY of the obligation of searching [or or colleching any additional docurments related to
competition between ANSYS and MSC for new customers, or ANSYS” sales to customers for

whem NASTRAN is not competilive.

C.  MSC' Definition of ANSYS is Overly Broad and a Search of the Files and
Computers of the Nineteen Employecs Whose Files and Computers Have Been
Searched is Reasonably Caleulated to Capture Relevant Docoments, '

The Subpoernia defines ANSYS as

ANSYS, Incorporated, its domestic and foreign parents,
predecessors, successors, divisions, and wholly or partially
owned subsidiaries, affiliates, partnerships and joini
ventures, and all directors, officers, employees, consultants,
ageris and representatives of the foregoing,

' As disenssed shove, ANSYS has eleven sclive subsidiaries, within which it
employees 440 employees in 21 offices worldwide. Read literally, the Subpoena requires
ANSYS to search the files of every and of these 440 employees in 21 offices, without regard to
the likelihood that they possess relevant information not otherwise available for production. This

is unduly burdensome.

In cnﬁh‘:_a:-;t try the positions taken by MSC, the a_li;pmach undertaken by ANSYS is
reasonable. ANSYS identified the emplovees who might .reasanahi}r_ be expected to have
information rc]e*..r-:-ml t:;.-t.lie:iss'ues jn this action. Ulsing this criteria, nineteen individuals
{inchuding executives and line employces) were identified. These are the individuals whose
paper files and computers ﬁNS‘fE‘: would search if it were sachng the same informaiion 1n the
ardinary coursc of its business. Secunda 1/17/02 Aff. at 9 5. There is no fegitimate reason to
believe that searching beyond the files of these individuafs would vicld much, if any, additionai

significant relevant information.

Any suggestion otherwise by MSC is baseless speculation abont whal might be in
 the files of other individuals. Obviously, ANSYS knows best where relevant documents are (and
are not) Hikely to be found. Foy inslance, the additional individuals whom MSC identified on |
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Yanuary 17, 2002 as persons whose files should be scarched include persens whe work
exclusively on products with ne finite element analysis capacity. They also inclede persons with
Ao more than a ministerial rﬁlc in processing daily orders from established customers (the classic
“ingide salez” role). These individuals wounld have no contact with customers Tegarding aﬁy
choice beﬁ&en MBC and ANSYS solvers. Further, any significant information from field sales
would be routed to individuals whose files have already heen included in the searck. In addition,

“MSCs coimsel’s concept uf“shar&i_ﬁfes" is sitnpily not Televant to the way that ANSYS
functions. MSC’s speculation is msufficient to trump ANSYS® ondinary business pmtlces atyd
Mr. Secunda’s sworn statement that it is unlikely that any significant, additional_ relevant, non-
duplicative information exists in otiers files.

iy Searching Server Backup Tapes is Unreasonable.

MBSC has unrcasonably relused lo excuse ANSYS from searching server backup

tapes. Searching hackup- tapes is tnreasonable for numerous reasons.

First, server backup tapes are nul considered by ANSYS to be normaf business
_records. ANSYS does not search backup tapes for information in the ordinary course of its
“business. See Affidavit at Gary Piganell (“Pigunell AF™) al § 5.” ANSYS shonld not be
_ tequired o search in places iz response to the Subposna that ANSYS would not search if it were. :

looking for information in (e erdinary course of business.

Second, the burden of searching backup tapcs is ungucstionabiy excessive.
ANSYS backs up its email and document servers weekly. ANSYS has approximately 541
backup tapes from these servers covering the pericd since 1997 to present. Additionally, before a
lape can be searciied, it must first be restored. Restoration takes approximately 3 to 4 hours por
-tape. Accordingly, simply restoring the backup tapes would take between 1623 and 2324 man

howurs. See Piganell Affidavit at Y 4.

* Attached hereto as Exhibit 1L
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Third, the likelihood that searching backup tapes would yield additional
responsive information is low becanse the ANSY S employees whose computers are being
searched routinely save copies of significant electronic ducufnmts {including emzils) to- the hard

drives of their compuiers. See Secunda 1/17/02 Aff atf &.. On the other hand, each backup tape

.wnuld produce voluminous duplication of matcrials that ANSYS ig already producing. Such.
duphcation would multiply the burden of catcgorizing the documents, placing appropriate
confidentiality legends on them, reviewing the documents for privilege and copying them.

Despite the burdens éut]ined ahove and despite being told that ANSYS does not
congider its backup tapes to be business records, MSC has refised to excuse ANSYS from
gearching such records. This positicn is unreasenable. ANSYS simply should not be required to -
search records in response to the Subpoena that ANSYS would not search if it were looking for

the requested information in the ordinary course of its business.

E. ANSYS Shonld Not Be Forced to Produce Documents Revealing Its Negotinting
Strategy with MSC Reparding the Proposed Purchase of the CAI and CSAR Asseis.

MNumerous Specifications arpuatly call for documents that wonld reveal ANSYS’
negotiating strategy related to its offer to purchase the TIA] and CSAR assets from MCS. These
inclode Speciﬁcatinﬁ manhers 3,4, 5.6, 10 and 3. Forcing ANSYS to produce such dncumaﬁm
would vaduly prejudice ANSYS” negotiating position and would interfcre with the possibility of
settlcment of this matter. ANSYS cannot be cxpecttﬁ io negotiale ia the fuore ﬁrith A party that
has forcibly been made privy to ANSYS' negotiating sirategy. While MSC may protest that it
has no interest in gettling this litigation through a sale to ANSYS, this would certainly not be the

first insiance in which such categorical rejection metamorphosed into negotiations.

Moreover, the protections afforded by the Amended Protective Order in this casc
ate 1ol adequate {o protect this mformation. Designhating such documents “Restricled

Confidential, Attomeys Eyes Oanly” will nof protect ANSY S’ negoliating position becanse

1



MSC’s anlitrust counsel has conducted on behalf of MSC the discussions which have ocenrred
regarding such a sale.

F. Specification Number 22 is Unreasonable.

Spccification number 22 seeks

- Dacuments sufficient to show, for cach year, the number of
people involved in (i) technical support, and (i) research
and developiment; and 2lf documents relating to the need or
desire to hire, or the difficulties or issues associated with

eme oo ——en . hiring, sdiditional personnel to assist in research and
development activities or technical soppori.

MSC cannot reasonably demand tabulation of the number of technical support and
tesearch personnel employed by ANSYS, year-by-year. The relationship of the number of those
persons to the issues in chis litigation is highly tenuous, if nat totally faneifel. A substantial
amount of those persons” time is devofed, ag explained in Section A above, o ﬁrﬂducts that do

not even compete with MSC’'s NASTRAN product at issee in this litigation. Fven with respect
to the number of individuals working on the ANSYS solver from fime to fime, MSC is simply
grasping at siraws. If the availability of qualified persannel were a material issue in fhis case,

‘there are far more effective and efficient ways of addressing the issue than MSC’s draconian

document demands.

In aﬁy event the iﬁfnnn atien requested from ANSYS has no probative value
absent a representative sampiing of information from across the industry. Does the a.d-::l-itinn or
deletion of ane or twa technical people at ANSYS convey any meaningfui information regarding
the availability of techmical talent to the industry as a whole? Ag diseussed above, MSC ig not

‘pursuing such information for the entire indusiry. Instead, it is singfing out ANSYS.

Specification number 22°s further request [or “all documents relaling 1o the peed
or desire to hire, or difficulties or issues associated with hiring additional personnel ta assist in

rescarch and development activities or technical support™ 1s nnrcasonably vague and overbroad.

17



How is each request by ANSYS (w hire a technical person material to this litigation? Is every
docuwment related to such “Issues associated with hiring” as proposed salaries and healihcare
benefits material t-:}.I\-'.[SC‘s market power over embedded NASTRAN cuslomers? Rather than
thinking aboul whal evidence is material to its case, MSC has chosen Lo harass ANSYS with
demands for mounlzins of minutiz as a penalty for ANSYS' having had the temerity to assist
SAS it attempling to break imto MSC’s NASTRAN fiefdom.

G.  Specification Number 11 is Unreasonable.
Specilication number i1 seeks:

For the company as a wholc and for cach business unit, -
produci line, and product, one copy of cach quarterly or
armual budgel financial statement, income statement,
balance sheet, operaling reports, capilal investment plans,
financial plan or forecast, sales plan or forecast revernie
plan or forecast,

This specification is objectionable in two significant respects. First, with respect
to financial stalements, profit and loss statements and batance sheets, ANSYS does not maintain
such docarnents by product line. Instead, ANSYS reports such information for ANSYS as a
whole. Morcover, since ANSYS is 2 publicly traded company, ANSYS® financial information is
readily available to MSC through public sources. Accordingly, this portion of the Subpocna

should be quashed,

Second. with respect to financial and revenue plans or forecasts, such information
kas minimal, if any, relevance to the iss-ues i this litigation. As demonsirated sbove, only the
ANSYS Solver competes with MSC’s NASTRAN product and such compelition is hirmiled to a
limited group of ANSYS® customers. Under such circumstances, knowing the revenues ANSYS
anticipates from customers who do not view NASTRAN as a substitute does rot advance any
malerial issues in this litigation. Moreover, to th;e extent that such information might provide any

. minimal insight.intn the relevant product market as MSC seeks to define it {i.e. all FEA solvers),
such mformation 1s only helpiul in conjunction with similar information from a represeniative
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sample of all of the major FEA solver manufacturers, Since MSC has not subpoenaed these

manufacturers, the ANSYS' information is of no probative valve.

H. The Production of Docamentation Regarding All Criteria Used to Determine the
Purchase Price For Any Actual or Poientinl Acguisition is Unduly Burdcesome.

Specification number 23 demands the production of:

All documents relating to ﬁuau-.:ial Of CCONONIIG

~methododogies, formulae or performance models or criteria
used by the company or any person for valwing or -
determining the purchase price for any actual, aticzupicd or
potential acquisitions, divestiture, joit venture, aliiances or
mergers of iny kind involving the licensing or sale of any
Relevan! Produci or Scrvice.

As part of its production of materials relafing to ﬁNSYS’ relationship with SAS
in connection with the development and distribulion of a new NASTRAN preduct, ANSYS is
producing, subject lo “ATTORNEYS EYES ONLY™ confidentiality protection, materials failing

_ within this specilication. But MSC iz not satisfied with matenials relating io the valuation of
NASTRAN products. Instead, MSC demands every document relaled to any crilena used for

- valuing any actual or potential acquisition or divestiture of any producer or marketer of solvers,.

and any valuc-added ancillary products or service.

MSC’s only justification for demanding this information has been to parry an
anticipated argumnent from Complant Counsel thal the prices patd by MSC for CSAR and UAIT
reflected the price increases that MSC expected to be abls 0 imposc oﬁ entrenched NASTRAN
users as & result of the climination of competition from UAT and CSAR. OF course, the most
probative cvidence to support or refute Complaint Counset’s argument will be found in the fles

. of CSAR, UAI and MSC.

The relevance of any infoumation m ANSYS” files is highly quésﬁmmhlﬁ at besl.
The criteria relevant to valnation in such a transaction vary depending tpon the nature of the -

produci or service, the maturity of the product, the presence or alsence ol economies of scope or

10y



scale, Lhe magnitude of the transaction, the nature of the assets to be conveyed and the natnre of
the cuslomer relations mvolved. No effort has been made by MSC to Limnit its request to
iﬁdush"y—recngnizad formulae or rules of thumb. Nor has any effort been made fo limit the
request o documents relating to truly comparable transactions with regpect to the nature of the
product or services, the nature and extent of comperition, the matarity of the product, ot the
extent of the markﬁ.t development effort necessary to develop a demand .ﬁ:.r the produci or
service. The extraordinary breadth of the dacument demand and the attenuated logical
comnection between (i} the broad spectnam of materials requested and (i1) the argument MSC
hopes ta parry, demonstraie that MSC is merely on a fishing expedition hoping to net one or two
documents that will reflect some mathematical relaticnship (whether eelevant or nﬂt}_whit:h MSC
" can'wave betore the tribunal as purported justification for its acquisition prices. The burdens
which such a fishing expedition place on ANSYS are unreasonabie in light of the lenuousness of
the information s connechon to the i';".sueﬁ n Lhe litigation. ¥ MSC wants information on ihe
valuﬁﬁﬂn of producers of NASTRAN solvets, lel them look 1o the valuation performed in the
transaction by which Dassault became a 10% sharcholder in MSC itself. Those valuation issues
are fat more comparable to those in this litigation than the valuations mm any ANSYS

transactions, other than possibly the SAS transaciion for which materials are being produced.

L Specification Number 29 is Unreasonably Burdensome.

Speciﬁcaﬁ{m number 2% secks, among other things, documents sufficient to show
all of ANSYS® ‘.‘duuumunt reicofion and destiuction systems, policies, procedures, am:l practices .
.. {including all documenis sulficient to idestily sach (nstance where (he company’'s .glucurm:nt
retention palicy has not been followed).” Mot content with imposing those burdens, MSC furiher
dermands the identiﬁ-:_:atinn of all persons “responsible for managing such sysiems, policies,
procedures or capahilities™ and a description of “all electranic data information systems of the
company” and an explanation of all backup procedures, as well as a caleulation of the cost af

recovery of backup fAles



All of the information reasonably necessary to Etigate this case is infonmation that
one would expect ANSYS to retain in the ordinary course of its business and to be reasonably
accessible in the ordinary comse of its business. This is not, after all, a honzontal conspiracy
case where the naturc of the allegation suggests thal relevant evidence will be kept lndden. In
this case, any fact which is not impc}rtant,euuﬁgh for ANSYS to retain in a readily accessible

place simply is not going o be critical to this case.

Detaited explanations of ANSYS’ document retention and electronic information

systems are simply an unwarranted burden, MSC’Q demand for an exhaustive search for

instances where someone has deviated, in sutﬁa way, from the letter of company policy is simply
| ahsurd. MSC is not looking for facts material to Complaint Counsel’s clain:. MSC is sﬂnpiy
locking to punish a new enfrant into the NASTRAN market through the impus_iéiﬂr: of crushing
costs and enormons dislocation of the day-to-day business a.::tivities of ANSYS® personnel while
Simaltane&us;l}-' gaining the benefit of delaying this proceeding by demanding the pmdm.:l.'iun of
- enormous quantities of documents, which cannot reasonably be produced in the fime aliowed by
the established schedule. This tribunal should not colrxenance such chicanery. Speciﬁcatian

number 29 should he eliminated.

V., CONCLUSION

For all of the foregoing feasons, ANSYS respectinlly requests an Order in the

altacherd form, limiling the Subpoenz. In the alternative, if the Administrative Law Judge

determines that MSC requires any farther docwments, ANS ¥ S requests that MSC be required to

bear ANSYS’ costs in identifying and producing such additional materials.™

28 sec Federal Track: Commission v. Winters MNational Bank and Traat Co., 509 F. Supp. 1228, 1233 (5.0, Dhio
1981} (third paity, non-target of FTC mnvestigation 35 antitled to reimbursemont of cost of compliance with

- #ubpoena); Securities and Exchanpe Comn'n v. Arthur Young & Conpany, 584 F.2d 1018 {[2.C. Ch. 1978)

{entorcement of subpoena conditioted upon reimburscmoent of costs of compliance to the exient that the expenses of

comnphiance would otherwiss become uprearonable); United States v Friedman, 532 F.2d 928, 937 (3d Cir, 1975)

(cost of complying with subpoena may be reimbursed where such costs cxceed what the respondent may reasonably

e expected to bear as a cost of doing business).

En |
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PUBLIC

UNITED STATES OF AMERICA
BEFORT THE FEDERAL TRADE COMMISSION

)
IN TIIE MATTER OFF )
: )
MSC.SOFTWARE CORPORATION, ) Docket No. 9299
' )
a corporation )
)
}
ORDER
AND NOW, this __ day of , 2002, upon consideration of Third

Party ANSYS Inc.’s Motion to Limit Subpoena Drces Tecum Served by MSC Softwarc
Corporation, it is hereby ORDERED, that saad motion 1s GRANTED and the .Subpoena is limited
as follows:

1. The definition of “Relevani Product or Service” is limited to the ANSYS
-Salver as defined in ANSYS' motion and any Nastran-based solvers. |

2. Spaciﬁcafiﬂn mmmbers 14, 15, 16, 17, 18, 19, 20, 22, 24, 25 and 26 arc
limited to documenls relaling to competition with Nastran-based soivers for existing uscrs of
Nastran-based solvers or ANSYS” Solver.

3. - For puposes of defining the scope of the negcessary scarch for responsive
matcrials, “ANSYS" is delined to consist of the office and files to which ANSYS would in the
ordimary course of its business refer 1 order to obiain information on the spéciﬁcd.subjacts,'

4 ANSYS is excused from restoring and searching server backup tapes.

3 Specification number 22 is deleted.

6. Specification qumber 3 is limited to documents relaling lo solvers.

7

Specilication munbers 11and 23 are doleted.



3. ANSYS is excnsed from producing dociments which revea] its

negotiating strategy with respect 1o its offer to purchase Nastran-based products from MSC.

. Michael Chappell
Administrative Law Judge
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b){1997)

170 2 o
ANSYS, dnc. ANSYS,_ Inc.
ofa Dnad 8, Secunda cfo &F Coqporation System
i Tt Mad e UNITED STATES OF AMERICA
275 Tecknology Deive Sdte: 1240 FEDERAL TRADE COMMISSION

Philadelphia, PA 19102

defined n Rele 3.34{b)), or tangible things - or{u patwoit inspection of pramisas - at tho date and frae spacified
In %em 5, at the request of Counsa! Eisled & liem 9, in the prceeding described in liem 6.

3. FLACE OF PROOUCTION OR INSPECTION

4. MATERIAL WILL BE PRODUCED TO

Marimichael O, Skubel

Kirklmd & Ellis
655 15 Stroet, NW 5. DWATE AND TIME OF PRODUCTION OR INSPECTION
Washington, DC 20005 -

{or at 2 placa 1o be agrecd upon) January 4, 2002 at 12:00 p..

"6, SUBJECT OF PROCSEDING

In the mutter of MSC. Saftwam Cowporaian, Docket No 9299

7. MATEAAL TC BE PRODUKYD .

Sec altached Specifications, Dofinitiors and Instructions

4. AOMINISTRATITVE LAVY JUDGE

Tize Honacable D, Michiael Chappcll

federal Trade Commission
Wagshington, D.C. 20580

£, DOUNMSE REGUES TING SUBPOEMA,

Marimichael O, Shubel

tlirkland & Ellia

655 159 Srocer, NW

Washinoton, DC 20005

{202) 879-30M4

Coansel for MSC Saftware Ciorp,

| SECRETARY'S SIGHATURE
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Pmald§ (e |

GENMERAL INSTRUCTIONS

APPEARANCE

The deflivery of this subpoena to you by ary method
prescrbed by the Commission’s Rules of Practica is
lagAl sendce and may subjact you to a penalty
imposed by law for Eallire fa eomply.

RMOTON TO LT OF QUASH

Thin Comntssion’s Rifes of Praclice require that any
inofion to il or quash this subpoana La fited withic
the carlier of 10 days afler savice or the lims for
compliagnee. The odalngl and t=n oopies of the petition
mugt be filed with the Secrelary of the Federad Trads
Commission, accampanied by an affidanitof senvice of
(e docasmat] Upom counss Bsted in haem 9, 5id whoen
al offher panies prescribod by e Rufes of Moclice,

TRAVEL EXPENSES

The Caomimission's Rulos of Practice foquire fist feas and
milezge be paid by the party that naquasted your
appearance. You should present your claim to counsel
listed 1 tetn 9 for paymeal IF youw are peamananiy o
tempovanly living somewhere olher than the addeess an
this subpoana s K would requice cxcassiva bavel for
you fo appoar, yeu must gt prksd approval from coonsel
listecd in Jtem 5,

Thiz subpaetna doos aof require 2pproval by OMB teede:
the Papenvork Feduction Act of 19640.
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CEERTIFICATE OF SERVICE

‘T'his is to cerfify that on ecember 18, 2001, T cansed 2 eopy of the akached Subpoena

Duces Tooum Issued on Behalf of MSC Software Corparation ta be sent via registered maii, upon
the followmg porsons for service:

Subpcena

ANSYS, Inc.

ofiy Devid 8§, Secunda
South Pointe

275 Technology Dve:
Canonburg, PA 15317

ANSYS, Inc.

‘¢tfo CT Corporation Syster

1515 Market Streat
Suite 1250
Philadelphia, PA 19102

This fs ta further certify that on Dacember 18, 2001, 1 caused 1 copy afthe attached
Dueés Tecum Issued on Behalf of MSC. Sofware Corporation 1o be served by hand

delivery, upon the follawing porson:

P. Abbott McCartney

Bureau of Competition

Federat Trade Commissicn

60] Pennsylvania Avenue, N W,
Suite 3033

Washington, DC 20580

’7” mm{/@ / ﬂ

Mammdlael 0, Skubel “”
Kirldand & Eltis

655 15% Street, N.W.
Washingtan, DC 20005
Phone; {202) 879-5034
Facsimile; {202) §79-5200
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In the Matier of MSC.Softwire Corporation, E.T.C, Docket No. 9299
SUBPOENA DUCES TECUM ISSUED ON BEHALF OF
RESPONDENT MSCSOFIWARE CORFORATION

: Unless modified by agrecment with Respondent MSC,Software Cozporation (hersinalicr
. “MSC"}, each specification of this Subpoena tequires a complete scarch of “fﬂ'l.‘l‘l' cun_:panjf“ as
! defined in Paragraph 17 of the Pefinitions, which appear after the following Specifications.

Tf you have any questions, or if you believe that the required search or any other part of the

3 Subposna can be narrowed in a way that is consistent with MSC's need for decuntents and

: information, you are encouraged to discuse such possible modifications with the MSC attomey

identified an the front pape ofthis Subpoena within one weel of your first receipt of this Subpoena.

Counse! for MSC is preparcd immediately Lo discuss reasonable means of limiting the scope of any

" required search for responsive dacuments and any other reasonable modifications of this Subpoena

in & desire to piinimize the cost, ¢xponse, and ime reqaired 1o comply with this Subpoena, including
bt not licited to agrecing to fact stipulations in the form of swom declarations,

To facilitate the speed of yawr responsc, defendants request that documents be produced as
their respongiveness isidentified. Defendants are preparcd to provide third party temporacy lawyers
and Iegal assistants — at MSC’s expenss but under ANSYS’s control — 1o assist in the search for
Tesponsive documents, Dcfendants will make persons availableat agy and all decumeni production
sies to lake receipt of and copy responsive documants, or {0 amange for copying under ANSYS s
control. '

! _ SPECIFICATIONS

In accord with the Nefinitions and Instructions, pleasc provide the following:

1. One copy af each organization chart and personnel dircotory fa effect since Jamary 1, 1997,
far the cumpany a5 a whelc, and for cach of the company’s Facilities or divisions uvelved
in 2uy activity relating to any Relevant Product or Service. '

Z Documents sufficicnt to identify, for each year, all personncl responsible for, orinvolved in,
{1} the design, developmeat, enhancement, research, manufacnuring, distwibution, licensing,
marketing, sale, suppart or service of any Kelevant Product or Service; or {2) financial
reporting, aceoenting, analysis for the company.

3 All dacuments relating to MSC.

1, All documents rclating to CSAR

b All documents relating to UAI
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'S All documents relating to SAS, Flany G. Schacfier, Richard H. McNeal, or Michael J.
Krauski

7. Al docoments relating to Nastran-based FEA sobvecs.

& Al docaments relating to any communications with any third-party concemning MSC’s
acquisitions of CSAR and UAT or the FTC's investigation or litigation conceming MSC’s
aequisitions of CSAR and UAL '

9. All documents relating to any commwnications with ihe Federal Trade Commission
concorning any Relevant Product or Service, MSC’s aequisitions of CBAR and UAL er 2ny
actual of potential customer of any Relcvant Product or Service.

10.  All documents relating to any plan, decision, or effort by ANSYS to offer or develop &
Mastran -based FEA. Solver.

11.  For the company as 2 wholc and for each business unit, product line, and produet, onc copy
of each quarterdy or snoual budpet financial statement, income statement, halance sheet,
operating repetts, capital investmment plans, financial plan or forecast, sales plan or forecast,
revenue plan ar forecast.

12, Ali stock analysts’ or other investment community analyses, recommendations, or research
reports relating to the cotnpany, to any Relevant I'moduct ot Service, or o computer aided
enginecring products and services in fensal.

[3.  All docomencs relating to any communications conceming any Relevant Froduct or Servica
berwesn or among the company and Darztech orany individuzl stock analyst or other person
engaged in, or associated with, the investment community, incleding correspendeace, press
rclcases, notes, apendas, scripts, transcripls and recopdings. :

14.  All documents relating to any mwecting of oo decision making by the board of directors or of
any board, execufive, or management committee conceming any Rolevent Produst or
Sewvice, including:

2 all announcements of, 2gendas for, atd minttes of any meeting;

b. all memorenda, reports, presentations, or other documents distributed 16 or presented
to such board or committess, including al! domuments relied upon to prepaar& the
memorandum, report, or presentation; and

c ! documents relating ta the deliberations and decision making of the board or
committee, inchuding notes taken by any persons participating in any such maeting
or decision making,

2.
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15. .

16.

17.

18.

Al anmual or multi-year business or strategic plans prepared by or for an Officer or Director
of ANSYS for puspases of analyzing competition for any Relevant Product or Service,

All documents relating to {) plans or activities by any company other than ANSYS to
develop, market, or sell any Relevant Product or Service, or (1) ANSYS's interpretation,
analysis, rosponse, reaction, or plans to coondinale, join, or investigate such company’s
activitics or ptans.

All documents refating to paces of any Relevant Product or Service, excluding actual
invoices and signed contracts, but including (i) decuments refering to ncgotiations or
biddiog for emy Relevant Product or Scrvice, (fi) summaries or repotts of pricing by ANSY'S
or any other provider of any Relevant Product or Service; and (iii) documents discussing
future pricing plane or projections or historical pricing; and (iv) mcﬂmd.ulugms formulac,
practices, or policies for determining actual or offored prices.

All documents relating to competition in the design, development, enhancement, research,
manutactoring, distribution, licansing, marketing, sale, suppact or service of any Rafevant
Product or Service, including all docurnents relating to:

a the market share or competitive position of the company or any of its competitors;

b. the relative steengths or wealmesses of any peryon producing or selling any product
or service campeting with any Relevant Product or Service;

c. the relative strengths and weaknesses and differencas in capabilities, features,
eahancements, and modules between or among any Pelevant Product or Scrvices

d. any actal or potential conditions affecting the supply, demand, entry, cost, price,
quality, featurcs, enhiancements, modules, or applications rclating to any Relavant
Product or Service;

€. efforts to win customers or seles from other campanics, or the Joss of custariers or
Tevenues due to competition oz sales by other eompanics;

£ tI':u: effects of competition from any supplier of 20y Relevant Product or Service,
nclwling M3C, Ual and CSAR, on sales, pecing, revenues, customers,
development, Teatures, enhancements, modales, or applications;

. custoiners’ use of in-house codes, traditional methods of prodoetl testing, or
protolyping; and

h the use of unlimited usage apreements and paid-up licenses.

3-
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19,

20,

21,

22

25.

All documents relating 1o switchiog, inclading shifts in utihization, between or among any
Relevant Product of Service and any othier product or serviee, including the relative case or
diffievlty of switching; the estimated, projected or actual costs incurred by users to switch;
e time roquired to switeh; the degree 6f switching possible; the effect or auser's price from
switching or shilting utilization or threatening to switch or shift or the availability of the
oppocnity 1o switch or shift; the cost of switching attributable to lost productivity while
guining proficiency in the new produet or seyvice or from Gsc of aless than optimum product
or service; the cast of and time required for training; the cost of and tme Tequired for
translating or converting existing files, models, routines, comumands, DMAP alters, of ather
legracy materials to the new product or service; the effect of switching on custemer or
collaborator relationships; the effect of unlimited usage contracts or paid up liccnses on
switching; the possible loss or cost of complemeniary software used with the product or
service: the usc, availability, and the availability and effect of translaters and APZ09
exchange format, standards; and goveramental, customer, contractual, or indostty or
collaborator requitements, prefersnces, or practices requinng use of or production of
znalyscs or results in any parficular software format.

All docoments .ralating to actual, aiternpied, or potental entry into the market for any
Relevant Product or Service, including the aciual or expected cost likelibood, form and
timing of such entry.

All documents relating 0 the design, developmend, marketing, sale or snnouncement of any
MSC.Masirap product for Windows, and all documeats relating to any response, plans,
chapge in strategy ot conduct by ANSYS as aresult of MSC's oifcring of 20 MSC Nastran
for Windows product.

Docments sufficiznt 1o show, for each year, the numbrer of people involved in (] technical
support, and {if) research and development; and 8l documents reiating to the need or desire
to hire, or the difficulties or issues asyociated with hiring, sdditional personncl to assist in
rescarch and development activities er technical support,

All docaments relating ta financiad or economic methedelogies, formulas, or perfortiance
models or criteria wsed by the company or any person for valuing or delermining the
purchase prices for any actuzl, attempted, or potential acquisitions, divestitures, joint
ventures, alliances, ar mergers of any kind involviag the licensing or sale of any Relevant
Product or Service.

All documents rlating to any govermmental, customer, contmctual, indusicy, network, o

collaborator requircments, preferences, custom, or practices Tequiring, recommending,
Fuggesting, dictating, or prometing the uge of any particular Relevant M'roduct or Service.

Docurnents sufficiencto identify or deseribe, foreach yéar, the cusfomers who purchased any
Relevant Product or Seyvice from ANSYS, the praducts such customers purchased, the

4.
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amount of such purchases, zud the prajects for which such products or services were used.

26,  Documents sufficiznt to show and all computenzed data cun:tammg ach transactiou for the
_ liceusing or sale of any Relevant Product or Service for the perind January 1, 1997, to the

yresent, includmg:

a the date of transaction,

k. the amount of the transaction,

€. the quantity,

d’  the iype and duration of the contract or lizense,

e. a deseription of each product or service licensed ar sold (fucluding product namber
or codc),

il the contoact number,

i the location, including physical address and serial number, of the computer where the
software {5 Jocated or service rendered, |

h the SIC code, tiade or industry catepory, and business group of the customer, and

i the price paid for each iter, including the beginning price, discount, pet price,
quantity, and units of usags, aud 25 may be applicabls.

27.  Far each Relevant Product or Service offered for sale or licensing, al! selling aids and
promotional materials and alf mansals, meluding instructional and installstion manuals..

28.  Documents sufficient to describe cach Relovant Product or Service offered by ANSYS,
including the functionality of each such preduct or service and the types of projects for which
cach such product or service is suttable.

29.  Bocuments sufficiant to show or describe the following:
a all document retention and des¢ruction systems, policies, procedures, and practices
of the company (inctuding ali documents sufficient to identify each instance where
the company’s decument retention policy has not been followed); '

b the persons tesponsibde for managing such systems, policies, procedures, or
capahilities;
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al! electronic datz and document manegement information systems of the company;

d all network-accessible documents, infermation and ﬁlwmi.at data systcms;

e. all backup pracedures; and

f the process and cast of recovery of backep fles, Bwcluding docunents sufficient to
show

{i}  the cost of rccovery of backup files gencrally; and

(i)  the cost of recovery of backup files containing docusnents vesponsive to this
document Subpoena.

DEFINITIONS

The term “the company” or “ANSYS” mcans ANSYS, Incorporated, its domestic and
fureign parents, predecessors, successors, divisions, and wholly or partially owned
subsidiancs, affiliates, partnerships and joint ventures, 2nd all directors, officers, employess,
eonsultants, agents and representatives of the foregaing, The teoms “subsidiary,” “affiliate,”
and “joint venture” refer to any person in which there is pardal {25 peccent or mere) o1 total
ownetship or control by the comyreny_

The temm “MSC” taeans MSC Software jne. or any of its officers, durectors, employees,
consultants, or agents {o the extent such individuals arc acting on behalf of MSC.Software,
inc,

The tenm "DAL" mems Universal Analytics, Inc., its domestic and foreign parents,
predecessors, divisions, subsidiares, affiliates, pa:tlwrshms and jeint ventures, aud all
directors, officecs, mﬂuyws, agents and represcntatives of the forepoing.

The term *CSAR" means Computerized Strucheral Analyéis and Research Cm]mra:tmu,- s
dumcmamdfnmgu parcnts, predecessors, divisions, subsidiaries, affiliates, partnesships,
and joint ventures, and all divectors, officers, emplayees, agents and mpreﬁmmﬁvcs of the

foregoing.

The term “SAS” means Shaeffer Automated Simulation, LIC, its domestic and foreign
parcnts, predecessers, divisions, subsidiaries, affiliates, partsterships, and jeint ventures, and
all directors, officors, enployecs, agents and ropresentatives of the forcgoing.

The term "docurments” means al conpncer (iles and written, recorded, and graphic matarials
of evezy kind in the possession, custody ar control of the company, The term "documents"

-
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10.

11.
(7

13.

4

15.

ia.

17.

juchudes electronic correspondence and drafis of documents, copies of documents that arc
not identical duplicates of the originals, and copies of documents the originals of which are
netinthe posseasion, custody orcontrol of the company. Theterm "computer fles” includes
information stored in, or accessible through, compater orother informaticn retricval systems.
Utless otherwise specified, the teom "documents” excludesbills of lading, invoices, purchasc
arders, costoms declavations, and other similar documents of a purely transactienal nature
and also cxcludes architectural plans, engincering blueprints, and souree code-

The term "person” includes thie company and means any natural person, COrpoiats ctity,
partnership, association, joint venture, government catity, or Gust.

The term "relating o™ means in whele or in part constitiuting, containing, concerning,
diseussing, describing, analyzing, identifying, stating or In any way referming to.

The tept “documents sufficient to show™ means docwments that are necessary and sufficient
10 provide the specificd information. 1f summaries, compilations, lists, or synopses atc
desired 55 a basis for providing the requested information, MSC is prepared to discuss the
form znd content of such suminaries, compilations, lists, or synepses in order ta minimize
burden.

The terms “and" and "or® have both conjunctive and digjunctive meanings.

The terms “each,” “any,” and “all” mean “each and ﬂ&r}'."

Tt term “including™ means including byt not Linited ¢o.

The singular form of a noun of prongun ineludes its plurzl form, and vice versa: and the
preseut tonse of any word includes the past tense, and vice versa.

The term “conumunication™ means any exchange, fransfer, or dissemination of infmnmﬁuﬁ,
regardless of the means by which it is acconiplished.

The tean “agreement™ or “comtract” means aay orzl or writien contract, arrangement or

“understanding, whether formal or informal, between two or more persons, together with ail

modifications or amendments thereto.

The kam "plans™ mesns teptative and preliminary proposals, recommendations, or
considerations, whether or not finalized or authorzed, a5 well as those that have been
adepicd. ; '
The term “Belevant Product or Servies™ as weed herein means any software product that
contzing FEA software (either as a stand-alone product or embedded as part of a breader
software product) and any services provided in connection with or relating to FEA sofiware,

7.
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incleding maiutenance, bug fixes, updates, iaidalization, media, transfer, product
developraent ot enhancement, customer-funded development, tmining, and hot line and 1-
800 consubiation. The torm “Relcvant Product or Service™ also includes all computer zided
design (CAD) software that fimctions as a FEA. sofiwasc.

18, The tﬂm “Nasiran” means all software products, regardless of platform on which the
software opcrates, based in whole orin part on the Nastran code or Nastran kernel developed
originally either by the National Acrosianfical and Space Adminisiration ("NASA™) orby any
person acting pursuant to 2 development contract with NASA, and includes ary program
releazed juto the pablic domain by NASA or the University of Georpia; all value-added
cahancauents, foabwes, modales, applications, applications programming . interfaces,
programuning Janguages, and Direct Matrix, Abstraction Frogramaming (“DMAP™) for any
Nastran product; all products that integrate or comhine Nastran with any other produet; and
all services relating. to Mastran, including mawitznance, bug fixes, updates, inj$ialization,
mcdia, transfer, product development or echancement, customer-funded development,
training, and hot line and 1-800 consultation for Nastran products. The tesm also inchudes
Nastran for Windows, MSC FEA, Dytran, MARC, Flipht Loads, Astres, Gensa, Akusmad,
Wortlang Model, Eifini, GPS, Cosmos, oz any other solver licensed or sofd by MSC.

12.  The term “FEA software™ means al! software products affering finite element analysis,
including Nastran, regardless of platform on which the software opearates, and includes sl
value- added enhancements, features, moduies, applications, applications programeing
interfaces, and programming languapes for the sofiware, all products that integratc or
cornbine the FEA software with any ather produst, and afl services relating o maintenance,
bug fixes, updates, initialization, media, transfer, prodnct development or enhancement,
training, and hot Kine and 1-800 consuitation for EEA products. Tt term, “FEA sofowarc™
includes, but is not limited to, software that has embedded FEA solver functionality, or any
computer aided design (CAD) saftware that competes with can be perform functions similar
to an FEA, solver,

200 Theterm “minimum viable scalc” me:austhcsmaumnmuumﬂfpmdumﬂn atwhwhavcragc
tosts equal the price currontly charged for e relevant product, Xt should be nated that
mipimum viable scale differs from the concept of minitmum efficient scale, which is the
smallest seale at which average costs are minitmized, .

21, The tesn "non-recoverable costs™ means the acquisition costs of tangible and intangible

455218 necessary to manlifactwre and sell the relevant product that cannot be recovered
through die redeployment of these assets for other uses.

INSTRUCTHINS

. Ixcept for privileged material, the company shal§ produce each responsive decument in its

3-
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entirety by inchuding all attachments and all pages, regardless of whether they directly relate
10 the specified subject matter. Except for privileged material, the company shall not mask,
cut, expunge, edit or delete any responsive document or portion thereof in any manmer,

2 AM refercaces to year refer to calendar year. Unless otherwise spoeified, each of the
specifications calls for docuements and infonmation dutled, geoemted, received, or in effoct
. after Janwary 1, 1997 '

3. The geographic scope of search is the wodd.

4. Unless otherwise indicated, in lveu of arginal hard -copy decuments or electronically-stored
documepts, the company must subanrt Jegible copics. However, if the coloring of any
decoment communicates substantive information, s company must submit the onginal
document or a like-colored photocopy.  Elecironic documents shall be produced, including
documents stored in personal computars, portable computers, workstations, sinicomputers,
mainframes, servers, bacloup disks and tapes, archive disks and tapes, and ather forms of
offline storage, whether on or off cosmpany promises. Elcctronic mail messages shall also
be provided, even if'only available an backap or archive tapes or disks, Computer files shall
be printed and praduced in kard copy or prodiced in machine-readable form (provided that
counsel for MSC determine prior te snbmission that if would be in a format that allows thom
{0 use the computer files), together with instructions and all other materials nocessary to use
or tnerprct the data

5. Mapnctic media shall be submitted in the following forms and formats:

. Magnctic storage media. counscl for MSC will accept: (1) 9-track computer tapes
recorded in ASCIL or EBCINC format at either 1600 ar 6250 BPL; (2) 3.5-inch
microcomputer floppy diskettcs, high-density, double-sided, formatied for [BM
compatible computers (1.44 MB capacity); (3) lemcga ZIP disks formatied for JBM
compatible I'Cs (100 or 250 MB capacity); (4) CD-R74 CD-ROM readnble disks
formatied to ISO 9660 specifications (650 MB capacity); (5) Iamega DITTO mini
data-cartridges (2000 MB capacity). Counsel for MSC will accept 4mm & 8mm
DAT and other cassetee, inini-cartridge, cartridge, and DAT/Aielical scan tapes by
pre-authorization valy, [n 21t evcnts, files provided on 4mm DAT cassetres must nat
be compressed or atherwise altered by proprietary backup proprams, Where data is
t0 be transferred from 2 UNIX system, counsel for MSC will accept data provided
on $mm DAT created using TAR or DI,

h. File and record strachires.

{i}  Meagnetically-recorded infonnulion from cenfralized non-microcomputer-
based systems:
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{a)  File structures. Counsel for MEC will accept scquential filcs-only.
All ather file structueres must be converted into sequentiz] format,

{t}  Record structores. Counsel for MSC will accept fixed length records
only. All data in the record 15 Lo be provided 25 it would appear in
priated format: {e., numbors unpacked, decimal points and signs
printed.

 Magnetically-tecorded informaftion from micrecompuiers. Microcomputer-

based data; word-processing decuments should be in DOS-text (ASCID,
WordPerfect & or catlier version, or Microsoft Word 2000 or earlier version
format. Spreadsheets should be in Microsaft Excel 2000 {xls) or carlier
version, or Lotus-compatible {wkl) format, Databasc fites should be in
Microseft Access 2000 (ndb) or eadier version, ar dBasc-comparible {.dbi),
vezsion 4 or earlier, format. Database or spreadsheet ffles also may be
submitted affer conversion to ASCI delimited, comma separated format,
with ficld nawnes as the first record, or ta or fixed lenpth fields accompanicd
by arecord Jayout. Graphic images must be in TIFF 4 format, cormpressed -
and onencrypted. Other proprietary software formats for word processing
documents, spreadsheets, databases, peaphics and other data files will be
accepted by pre-anthorization only. For microcomputer files that arc too
large for onc disk, files may be providedina compressed ZIP format.

Documentation.

{0

(i1}

Gi)

Data must be accompanied by the following information:
{a} [l path name of the file; and

(B}  the identity of the media on which ou which it 1csides, c.g. the
identity of the cd, zip disk or flappy that holds the fife. In the casc of
complex files or directories of files, all cotponent files that are part
of a given directory must be specified with their full path names,
Where necessary, the sobdirectoiies that must be created in order to
successfully read these subitted files must be provided.

Files nrust be accompanied by the following information: (a) filename; {b)
the identity of the particular storage media an which the file resides; {c) the
position of the file an the media, : .
For alf sequential files, the decumentation also taust include:

(@)  the number of records contained in the file;

-10-
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() the record length and bilock size ; and

{c}  theyecosd layout, including the name of cach element, the clsment’s
size in bytes, and the elemens’s data type,

The documentation should be included in the same package as the storage media,
* along with a printout of the first 109 records in report format,

d Shipping. Magnetic media should be carefully packed to avoid damage, and must
be shipped clearly marked: MAGNRETIC MEDIA DO NOT X-RAY.

€. Virus Checks: Modia will be scanned for computer viruses. Infected media will be
retumed for replacement.

. 6. AstoSpecification No. 26, submit all computer dats in machine rcadable form in Excel (s
200 or prior version, or Lotus-compatible (2wi) fonnat, or in ASCH delimited, comma
separated or fixed length field format, with field names &5 the first recond

7. The company shall mark each submitted page or sheet with its corporate identfication, e, -
ANEYS, and with consecutive document contro] numbers. '

8 ‘Responsive documents from each peeson's files shall be produced together in file folders that
segregafe the person'sfites. Documentsrespoasive to Specification No. 16 shafl be produced
in file folders segregated by customer and in chronelogical grdes within cach custoraer file.

9. For each box contzining responsive documents the company shall:
a number each box; and

b. mark each box with the pame(s) of the person(s) whosa files are contained in that
box, 2nd the corresponding consecutive dacument conitrel numbess for cach such
person’s documents.

10.  Whereidentical copies are found inmore than one person’s files, the company must produce
ane copy from cach person’s files, or otherwise identify the person from whom identical
copies of the document arc found.

1. If it is clafmed that sny doctment, or portion thercof, responsive to any Tequest or
Specification is privilcged, work product, or otherwise protected from disclosure, identify
such information by its subject matier and state the natare and basis for any such chaim of
privilege, work product, er other pround for nondisclosure. Asto any such document, state
ot describe: :

11
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13.

14,

a. the reason for withholding it or other information relating, to ff;

b the author and date of the docuzent;

:;.. each individual to whom the original or 2 copy of the document was sent;
d.  eachindividual who received the vriginal or a copy of the document;

€. the date of the docrment or orxl communication;

| £ the general subjcct matier of the document;

the relevemt document request or Specification the document 15 responsive 1a;

h whether the document was prepared in anticipation of idgation, and if the document
was prepared ia anticipation of litigation, in addition provide the names of parties,
rase nuzitber, and the date of the complaiar filing; and

1 any additional information on which you base your claims of privilege,

For each author, addressee, and recipient, state the person’s full pame, title, and emplayer
of firm, and denote all attorueys with ae asterisk. The descripiion of the subject matter shall
includs: the pumber of the pages of each document and shall describe the nature of each
document in a manner that, without revealing informatian itself priviteged ar protected, will
enable counsel for MSC to assess the applicability of fhe privileged ot protection claimed.
Any part of a document to which you do not elaim privilege or work product should be
produced in full.

Ifthere are no documnents responsive to any particolar request or Specification, the company
shall state 50 tn its answer to the document request or Specification.

Tf documents responsive to a particular specification no longer exist for reasons other than
the ordinary course of business, but the company has reason to belisve have besn in
existenee; state the circunstances upder which they wene lost or destroyed, describe the
documents 0 the fullest oxtent possible, state the specification(s) to which they are
Tesponsive, and identify persons having knowledge of the content of such documents.

in licu of original documents, the company may submit legible copies of documeiss se long

as the company verifies with the attached form that they fully and accurately represent the
orginals.

-12-
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i5.  Tofurnishacomplete respanse, the person supervising compliauce with this Subpoega must
submit a signed and notarized ecapy of the attached verification form along with the

responsive materials.

13-






UNITED STATES OF AMERICA
BEFORE TINE FEDERAL TRADE COMMISSION

IN THIE MATTER OF -
MSC.SOFTWARE CORPORATION, Daocket No. 9299

& COrporaticn

h-'h-""—"‘-“'-l'h—l"-—""_r‘l

RULE 3.22(f) STATEMENT OF COUNSEL

i. I, Thomas A. Donavan, as counsel for ANSYS, Inc. (“ANSYS™}, certify
that ¥ conferred with MSC’s ¢ounsel regarding the issues mised in the attached Third Party
ANSYS Inc.’s Motion to Timif Subpoena Duces Tecum Scrved by MSC Software Corporation

and was unabie o reach agreement regarding such issees. Thereiore, the attached motion is

NECESEATY.

2 Spcciﬁcally, I conferred with MSC's counsel on December 26, 2001,
January 3, 2002, JTanuary 16, 2002 and Fanvary 17, 2002 in an effort reasonably to limnit the scope
of the Subpocna. MSC's counsel Colin Kass has parlicipated in each of these conversations, as |
have on behallof ANSYS. Mr. Kass® colleague Tefft Smith and my colleague Joseph Safar
participated in same af the discussions. ¥and my colleague Joseph C. Safar also exchanged
correspondence, dated Decernber 27, 2001, January 8, 2002, January 9, 2002 and Jamary 17,

2002 with MS('s counsel. Copics of the comrespondence are attached bercto.

3. For example, we were unablc to reach an agreement with MSC’s counsel

regarding the following issues concerning the proper scope of the Subpoena in peneral;

PICTOARATE o1 4T THANNATHY



a Mr. Safar and 1 have advised MSC’s counsel Lhat (he
defined terms “Relevant Product or Service™ and “FEA, Solver”, when applied to
ANEYS, encompassed every product and service without regard to whether it
competes in any way with MSC's NASTRAN selver, which s the product at
issue m this hittgation. We further advised counsel for ANSYS of the nalure and
extent ol competition between the ANSYS' solver and MSC’s NASTRAN solver,
as outhted i the affidavit of Michael J. Wheeler. Notwithstanding this
informatron, MSC’s eounsel refused to modity, in any way, Hie definibon of

“Relevant Product or Senvice™.

b. We adviged MSC's coungel thai ANSYS dad nol dispute,
and was willing to provide tesfimmony through an afftdavit, deposilion or at érial,
that ANSYS® solver comipetes with M5C s NASTRAN solver for new custotners
who have not yet made (or whose own cuslomers have not madc) sabstantial
investments in ancillary equipment facilities, data collections or other tools that
are compatible only-with NASTEAN, or whose customers demand the use of
NASTRAN. Notwithstanding this ofter, MSC's counsel refused to excuse
ANGSYS from collecting and producing documents ﬁavit1g the cxistence of such

competition.

c. We advised MSC’s counscl of the steps taken by ANSYS
to ideniify relevant documents and the identity of the nineteen individuals whose
hard copy and clecironic files were being searched for documels and e-mail, as
outlined in the Affidavit of David 5. Sceunda, dated January 17, 2001, We
further advised MSC’s counsel that these files represented the locations where
ANSYS would scarch for information on these topics if ANSYS were searching

for such information in the ordinary course of is busincss. Notwithstanding thrs



information, MSC counse] refused 1o apree that the scarches heing condocted or

the individuals® files being scarched were sufficient.

d. We inquired of MSC’s counse! whetlier MSC has sent
subpoenas to other major FEA selvers developers. MSC's counsel refused to

- dINSWer.

E We advised MSC's counsel of the burden of restoring
server backup tapes, as outlined in the affidavit of Gary Figanell, and the fact that
searching backup tapes was unlikely to yield additional, non-duplicative
information, beyond that uncovered by the searched discussed above.
Notwithstanding this information, MSC’s counsel refused to excuse ANSYS from

restoring and searching backup tapes.

{ MSC's counsel refused 1o cxouse ANSYS [rom producing
documents that would divulge its negoliating stralegy wiih respeci 1o its offer (o

purchase the assets Compluint Counsel seek 1o divest.

4, By way of further example, T was not able o reach an agrecenent with

MSC’s counsel regarding the proper scope of paragraphs 11 and 23 of the Speciiicaiions.

Gm_ﬁ_‘__

I‘hnmas A. Donovan
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December 27, 2001

Thamas &, Domayan

VIA FACSIMILE | Fav: 412 3586501

oo H.com

Tefft W. Smith, Esguire

Kirkiand & Ellis

695 Fifteenth Street, N.VY.. Suite 1200
Washington, DC 20005

Ee: ANSYS, Inc.

Daar Mr. Smith:

In our éelephane conversation on the afternoon of December 26, 2001, 1
proposed that the deadline for ANSYS, Ine. ("ANSYS"} to fiie a molion to quash the subpoena
dated Decornber 18, 2001 which you served on behalf of MSC.Software Corporation ("MSC®}
{the “Subpaoena’) and ANSYS' response date under the Subposna both be pastponed unfif
January 31, 2002. You indicated that you could agreo 10 such extensions depending upon what

ANSYS expects {o produce in a rolling produchion.

ANSYS wouid expect to produce in a rolling produclion pror to January 31, 2002
non-privilegod documents among the following typas of malerials:

1. Any files in the executive offices at ANSYS' headquarters which are filed
under the hames of MSC, S5AR ar UATL;

2 A corporate ﬂrqanizatidn chart for ANSYS:

a. Docunients relating e the refationship with Schaeflor Aulomsled
Sirmulalien, LLC, announced In ANSYS' November 27, 2001 press release;

4. 'Readily available and readily identifiable documents, if any, located in the
executive offices within ANSYS" headquarters In which Nasfran-hased FEA sofvers are the

pnmary subject of discussion;

5. Any readiiy available and readily sdenfifizble documents concerning
MSC's acquisitions of CSAR or UAl which are contemporaneaus with those acquisitions;

G, Non-privileged documents, if any, responsive to paragraphs 2 and 10 of
the Subpoensa; and ’

PTG w1 2 194501
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Kirkpatrick & Lodkhart 1te

Teffl W. Smith, Esquire
Decembeor 27, 2004
Fage 2

i Readily availlablz and readily identifiable documents in ANSYS'
headguarer offices relating to any efforts by ANSYS fo persuade customers {o switch from
Maztran-based zolvers ta the ANSYS Solver products.,

Circumsfances at this ime do hol permit us to eslimate when any of the
faregeoing materials would be available. However, further discussions with my dient, as well as
discussions with counsel for MSC, can be expocted to identify addifional matetials that can be
praduced an a rolling hasis.

Flease let me know at your eatliest sonvenisnos whether you are preparad to

slipylate to an extension of the two deadlines to January 31, 2002 so that we wili know how fo
proceed with respect to the filing of an approprate mofion on December 28, 2001,

Yery i_iljlg,yuurs,

i A D e

Thomas A& Dondowvan

TAD/drt
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Diecomber 27, 2001

. VIA FACSIMITE

Thonas A. Donovan, Esq.
Kitkpatrick & Lockhart, LLP
535 Smithfeld Street
Piusburgh, FA 15222-2312

Re:  Jn the mater of MSC . Software Corporation, Docket Ne. 9209 (ET.C.)

Dear Tom:

I writc in respanse to the proposal you send today conceming ANSYS' response to
MSC's subpoena. We cannot agree to your proposal as written. However, as we indicated, we are
ot ying 0 be wnreasonabic, and we remain eager w0 work with you 10 minimize the burden on
ANSYS consistent with our need to defend MSC in this case. Thus, if ANSYS agrecs to the
modifications to your proposal that are ouilined balow, MSC will agre= 12 extend the ume for
AMSYS to mave to quash or otherwise respand to the subpoena until Janvary 31, 2001,

Such an agresment would be made with the understanding that counse] forMSC and
ANSY'S would continye v negotiate the final scope of the subpocna in good faifh between now and
January 31, 2007, Such an agreement would also be without prejudice to MSC’s right to enforce
the subpoena as wyitten or to oppose any motion wo quash filed by ANSYS.

Inorder for such an dgreement to be acceptable to MSC, ANSYS would needto agree
10 the following minor modifications to your proposal:

1. You propased that ANSYS wonfd produce *Talny fies in the executive offices at
AMSY S headquarters which are filed under the names of MSC, CSAR, or UJAL”
This is tao naTow, a4 it would exciude many highly relevant docimnents, At a
runimu, we expect ANSYS to produce all documents Jocated in the execwtive
ofbices of ANSYS™ headquarters that relate 10 MSC, CSAR, (VAL or Schaeffer
Awomated Stmulation, LLC ("SAS™. Such preduction sliouid include all e-mails

“and other electranic data that relate 1o MSC, CSAR, [FAT or SAS.

Chieage Levvcon Lery Ananleg How Yok
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2. You proposed thai ANSYS would producce “{a] corporate ocganization chart for
ANSYSE." Without waiving the right ta seek any addivanal documents, we have no

modification to this propaoszl at this tne.

1. You proposed that ANSYS would praduce “[d]ocuments relating to the relationship
with Schaeffer Awamated Simulation, LLC, announced In ANSYS’ November 27,
2001 presseelease.” Without waiving the aght to seek any sdditional documents, we
Rave i modification to this proposal at this tme, .

4. You propased that ANSYS would produce “{rleadily availablc and readily
identifiable documents, if any, located in the execufive offices within ANSYS®
headquarters in which Nastran-based FEA solvers are the primary subject of
discussion.” The use afthe qualifiers “eadily available,” “readily identifiable,” and
“primary” are vague and ambiguous and do mot permit a full uaderstanding of the
types of documents that ANSYS 5 agreeing to produce. Before we can agree W this
proposal, you will need to clanily how you meant #icse gualifiers to limit the scope
of ANSYS' scarch o produciion.

5. You proposed that ANSYS would produce “{ajny readily availzble and readily
ldentifizble documents concagning M5C's acquisitions of CSAR or UAL wlhich are
tontenporancous with those acquisitions ™ Without waiving the right tw scok any
additional documents, we would be willing to aprec to this proposal subject to
clarification of and agreement on, the terms “veadily avajlable™ and “readily
wdentifiable,”

0. You proposcd that ANSYS would praduce “[nJos-peivileged dociments, if any,

- Tesponsive (o parapraphs 3 and 10 of the Subpoena ™ Without waiving tho nght 10

seek any additional documents, we would be willing to agree to this proposal so Jong,

25 any privileged dacuments (responsive to this or any other reguest) withheld from
praduction are reported ou a privilege log, )

7. You propssed that ANSYS would produce “[rieadily available apd readily
identifiable documents in ANSYS' headquarter offices rclating 1o any efforts by
ANSYS to persuade customers to switch frova Nastran-based solfvers 1o the ANSYS
Solver products.”” Without waiving the right w sesk zny additional documents, we
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wold be willing Lo agree to-this proposal subject to clarificadon of, and agreement
on, the terms “readily available™ and “readily idenfifiable ™

if you agree to these maodifications, we would txpact, as you indicated ducng gus
canversation on December 26, 2001, that responsive dacuments will be produced on a rolling basis
with production of all such documents ¢orpleted by Jannary 31, 2002, Alco, we request that
ANSYS produce all other docnments responsive to the subpaena, 2 written, to the extiat that such
decuments are sdentified during the search for iy of the documents identifiad above. We beliove
that this will reduce ANSYS® burden of having to 1e-search anjr files after the final scope of the

subpoena is fully negotaied.

Please let me know ¢ 2a0n as possibie if (hese medifications arc acceptable.

Sincerely,

e A 2

Colin R. Kass .
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Colin 8. Kass, Esquire :
Kirkland & Ellis
655 Fifteanth Siraat, N W Suife 1200
Washington, DC 20005

RE: In Re MSC.Software Corporation Subpoena o ANSYS, [no.

Coar Mr. Kass:

As we discussed in our talephone call, this lefter will summarize ANSYS' posilion
with respect fo the production of decuments in response le MSC. Sollware’s (*M5C"} subpoena
rolaling te the FTC's adjudicalive procoading, Casc No. 9289 (the “Subpocna®). We invite
constnective suggostions from you, both in the areas speciically discussed below and
othernise. Since complaint counsel are enlilled o receive the same dogeumeants from ANSYE, |
am forwarding & copy af this lefier o complaint counsel.

The references in the fnllnwing section of this discussion refor to the paragraphs
af my $ofier of December 27, 2001 o your calleague, Tefft Smith.

As set Torth in paragraphs 1 and 5, we will look in those porfions of the excoutive
gffices of ANSYS' headquarters where we would anticipate thal discussians of the sclver
aclivilies of M3C, CSAR ar UA! are Bkely to Lie found, and wa will Forward copies of the
appropriate materials, subject o appropriate confidentiality protections, unless we advize you by
way of a privilage log er mefion to quash or limit that such materials have been withheld.

In connection with-paragraph 2, wa will forward & copy of a chart showing the
corporate organization of ANSYS and its affiliates as well as certain parsonnel chards. [f you
believe you need further organzafion charis alter receiving them, we will cansider your
explanation of what olse you nead and why.

As reflected in paragraph 3 of the Gecember 27 leller, we will provide documents
relating to the relationship with SAS LLC anncunced in the November 27, 2001 press relcasc.
| lowaver, we wil not produce documents that reflect ANSYS' negotiating strategy with respect
{o the offer it has made to MSC o purchase certain assels that the FTC is seeking to compel
MSC {0 divest. To do se would give MSC an unfair advanlage in any futire discussions
regarding such a ransaction. While MSG has to date refused even 16 discuss such a
fransaction, atlitudes may change in fhe Julure, and il would be counletproducive B sabotage

FI-r U812 vl O T8480-(001
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ﬂ'H'DI.[gh document discovery any possibility of such a fransaction that would settle the current
litigation between MSC and the FTC.

In conncclion with paragraph 4, we are collecting documents relating to
NASTRAN-based solvers from appropriate headquarters and sales personnel. 1 expressedto -
you aur frastration with agreeing k2 provide these maletials in the face of what appears Io ha
near-total infransigence from MSC with respect to narrowing the all-encompassing scope of
MSC's subpoena. Nevertheless, we will produce such matedials unkess we advise you of aur
intent not to do so through a privilege 1oy or a medion 1o quash. As noted above, we do nat
intend & divinge ANSYS' negotiating strategy with respect to its offer to MSC.

In conneclion wilh paragraph 6 of the Decamber 27™ leiler, any documents
lacated through a reasonable search reflecting communicalions with the FTC regarding MSC or
regarding ANSYS' efforts to develop a NASTRAN-based solver will be produced, unless they
ara listed on a privilege g or are the subject of a mation to quash of limil

Pursuant to paragraph 7, ANSYS will fook in those locations where it would in the
orditrary course of business lock for documents relating to any effort by ANSYS to persuade
customers using NASTRAN-based solvers 1o purchase ANSYS solvers, as well as efforls to
attract cusfomers wha have nat made a choice between NASTRAN-based and other solvers,
and documents related to any ANSYS solver customars known to have purchased NASTRAN-

bazed solvars.,

In the following discussion, unlike that above, paragraph numbers will refer to
paragraphs of tha Subpoena. Inresponse to paragraph 11 of the Subpoena, we will review
what documents exist and will advise whether there are any (other than the publicly available
financial data) which would pruwcle lnfclrmahun of a matenalify whick would outweigh the ricks
and costs of disclosure. - :

You indicated that you ﬁmld considar indting paragraph 12 of the Subpoena to
documents refating fo ANSYS. ANSYS confinues to seok fo understand the relevance of tha

requested information to the litigation.

Wiith respect to much of the Subpoona, inctuding but not fimiled lo paragraphs
11, 12,13, 14, 15,16, 17, 18, 19, 20, 22, 25 26 and 27, ANSYS continues (o queslion-how
information not related io HASTRAN, NASTRAN-usars or customers consideting a choloa
belwean NASTRAN-based and non-NASTRAN-based solvers has relevance which outweaighs
the burdens, expansas and risks of idenfification and disclosure. Although ANSYS is not willing
to cooperate with 4 general fishing expedition through virtually all of ANSYS' files, we invite you
to suggest criteria in addition ta the foregaing criteria which will identify truly meaningful
docirments, For exampls, we have suggestad that it may be uselu! for ydu to identify specific
customers with respect to which files might contain materal infermation. | am sure Lhat with
your greater familiarity with your defenses, you could identify useful criteria which would
substantially reduce the burden involved in your al-cncompassing document requests.
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Early in our conversations regarding the Subpoena, counsel for MSGC suggested
that il might be passible to reduce the burden on ANSYS by ANSYS and MSC agresing fo
stipulations {or presumatly allidavils) in lieu of exansive document produchicn. We proposed
agraeing with you regarding M3C's share of ail finite elemernt analysis sofver sales, in lieu of
producing documents under paragraphs 25 and 26 of the Subpeena. You have declined to do
s0. Accordingly, we would invite your preposals an what stipudations would In your view
Alleviate your desire for the iremendous breadih of decurnentation your Sebpoena

encompasses.

During our talephone conversalion 1 broachad the subject of agraesing that
dacuments in the files of Kirkpatrick & Lackhart LLP wauld not be produced or logged. Such an

- agresment woul allaviate any necessity for arguing ahowt whether those documants are in the

custody or control of ANSYS. twould also alloviats the burden of nutarous hours spant
preparing priviiege logs for a minimal number, if any, of non-privilaged documents which are net
duplicated in files of persons wilhin ANSYS. Kirkpatrick & Lockizar LLP's wadk for ANSYS is
limited fo specific matters for which we are retained te provide fegal, not business, advice,
primanty in corporate and business matters, | have canfirmed that on such engagements the
usua! practice in communications from Kirkpatrick & Lockhar LLP fo thicd pardics in connection
with such work for ANSYS is fo copy one or more ANSYS excculives on such communicatons.
Accordingly, there is litfle chance that any non-privileged documents in Kirkpafrick & Lockhart
LLP's files are nof duplicaled in the files of top executives at ANSYS headquarters. You have
agread to conskder this matter, and | urge you again fo cooperale in avoiding an egregious

waste of time.

. Laslly, you have agreed to consider whether the documents which we provide to
you are sufficiznt to cover the subjects of inderest 1o you. We are working to begin providing
documents o you as soon as possible, and | fitmly believe that those materials will provide a .
very accurate piciura of the compelilive sttuation. 1 urge you 1o consider carstully and with an
onen rind whather any further infemaation will indeed e necessary.

o f

Thomas A. Donovan

TADMR®
cc:  Peggy Bayer, Esq.
David Secunda, Esq.
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January 9, 2002

ViA FACSIMILE

Thomas A. Donovan, Esq.
Kirkpatrick & Lockhart, LLP
535 Smithfield Streat
Piftsburgh, PA 15222-2312

Re:  in the matter of M5C.Software Camam!:‘an; Docket Mo, 9209 (F.T.C.)

Dear Tom;

As youknow, on January 7, 2002, we served by fax our Bagponse ta your Motion for
an Extension of Titne, In that Responss, we explained the neccssity of quickly resalving the scope
of the subpoepa. In fight of fire minimal progress made iu our prior discussions with you, we ashed
the tribugal @@ deny ANSYS s Molion for an Extension of Time and ¢o set a brefing schedule on
& inotion to quash. with alt deliberate speed. Because of ANSYS s confinued refusal to search for
#nd produce highly relevant and responsive information, we contiaue to belieye that this is the
correct approach to regolving eany differences between ANSY S and MSC, meluding the fundamental
i3sucs of relevance and confidentiality. Unfortunately, your lotter, which was sent late in the day
on January 8, 2002 and which purpaorts to “sunmarize ANSYS's position™ wilh respect ta MSC's
subpoena, compietely ignores aur Response.

Nevertbeless, it is good to soe that MSC's Regponse has prompted ANSYS 1o make
sonte commitraents 1o produce decuments, and we ook forward ta reviewing them. AsYpreviously
indicated, we too fimly believe that a rolling production of documents will assisfus in dotermining
the necessity of additional discovery, if any. While your Jamary 8% proposal does advance the ball
towards resolving MSC's need for discovery, a number of material issues remain that niust be
xesolved in ozder to assure that MSC is able to adequately prepare its defense,

To facifitate Lhis discussion, I note that, in your maest recent proposal, you refer to
both the specifications kaid out in yorr Decémber 27 propasal and the actusl subpoens. Recastse
the December 27 proposal was an fuferis proposal, it did not address the majority of the types of
decuments called for by the subpoena, nor did it identify your objections te the subpoena. Thus,
ugittg it as a basis for definfog the scope of the sebpoena makes little sense.

Chucgy Lanvan Laog Angoict M Yark

e —— Kooz 014
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As T urged on our last teleconference, 1 believe it iz egzential that ANSYS state its
objections o the subpoena on a specification by specification basis, and describe exactly what
search 1t infends to perfonm. or how it intends to linmt cach spocification. Then, when it comes fine
for ANSY S w move to guash the subpoena, both parties wili clearly wonderstand the issues. In that
vein, 1 will respond to your Jamary 8% proposal within the framewerk of the subpoena.

1. Oune copy of each organizafion cirart and personuel directory fu effect since Jannary 1,
1997, for the company as a whole, and foc each of the company®s facilities or divisions
involved in any activity relatiug to any Relevant Product or Service.

Your Jaruary 8% proposal states that yau will produce “a copy of a chart showing the
comporate organization of ANSYS and its effiliates az well as certain personnel charts,” As this
commitraent appears slightly broader than what you propesed during our January 37 teleconference,
[ agsume that ANSYS ha; nilented following our Response fo yowr Motion for Extension of Time.
But becawse the qualificr “certain™ is wnclear, we obviously must reserve the right to ask for
additiona} organizalion charts. As I explained, our ability to negotiate the apgpwopriate scope of
ANSYS’s search or the scopz of the subpoena is dependent on otr understanding of where the
relevant documents reside. But, assuming the organization chart you produce covers the rofevant
people af ANSYS, it may be sufficient.

2, Docwnents sufficient (o identify, for each year, sl personnel responsible far, or
brvolved in, (1) the desipn, development, enhancement, research, manufacioring,
distribution, licenstng, marketing, sale, support or service of any Relevant Product or
Service; or (2} financial reporting, acconpting, analysis for ¢he company.

This involves the same issues a5 Reguest No. 1.
3 All docamnents relating to MSC.

In your Jaruaey 5* proposal, you agreod ta “look in those portiens of the execntive offices
of ANSYS” headquarters where [ANSYS] would anticipate that discussious of the solver sctivitics
of MSC, CSAR, or UAT are Tikely to be found...™ As 1 previousiy explained, we believe the scope
of your search is far too earrow, There tiay be numerous relevant documents outside the “execative
offices™ that relute to MSC. Indeed, from our discussions, you irdicated that you would only be
searching the files of approximately five poople. ‘Wobelieve this is wholly inedequate, aithough we
may be willing to consider sanpling of sales persons (or other limitations on which locztions need

to be searched) g5 a starting point, In additioa, your January 82 propasal makes pe mention of &

Erioa/014
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mails or clectronic data. I belicve wo had discussed this previously, and that you were willmg fo
search e-mails and electronic data for responsive informatien. e incorrect, please et meknow.
Also, your January 8% proposa] is limited to “discussions of solver activities ™ ¥t isunclearwhat you

mean to exefuds by this qualification, but the subpoens is not o timited. We believe we are entitled

t any documents in ANSYS's files that discuss MSC or competition within the FEA solver market.
4, Al decypments velafing to CSAR. |

This involves the same issues as Request No. 3 in so fac as i€ relates to CSAR.
5. All decuments relating fo WAL

This involves fhs same issues as Request Nos. 3 and 4 insofar as it relates to UAL

6. All docurnents relafing (o $AS5, Harry G. Schaeffer, Richard B. McMeal, ar Michael J.
Kreuski.

Your January 8* Ictter differs slightly from what T believe we have previously discussed.
Previously, we discussed trcating SAS fa  similar manner to MSC, UAT, and CSAR. Your
Decetnber 27% letter rclates only fo “documents relating to the relationship with SAS LLC
ampounced jn the November 27, 2001 press release.” This represents substantially lcss than what
15 called forby the subpoena, i.e., alf documents relating 10 SAS, Your proposal, in some respects,
is even less comprchensive than your search for documents relating 1o MSC. CSA, and UAL We
believe the same search criteria shoald apply for SAS as applies w fese other cntities.

In addition, we disagree with your refusal to produce docuraents “reflecting ANSYS'

. negotiafing stratepy with respect ta the offer it has made ta MSC to purchase certain assets " If

ANSY¥’s offor of $500,000 was not made in good faith, then it demonstrates that ANSYS is using
the Livigation to obtatn a competitive sdvantage in the market. IFANSYS’s offer wes made in good
fuith, it demonstrates the lack of valae or competitive significance of UAI and CSAR. In either
event, ANSYS’s documents relating to SAS, UAL CSAR, and SAS arc all highly relevant. Your
objection, which appears to relate solely to confidentiality, is not 2 sufficient Lasis to withhold these
documents. As you know, there is a Protective Ordet in whis case, which was entered by the
Administrative Law Fudge. It is ovr position that this Protective Order adequately protects alf

- confideatial infurmnation. If you intend to withhold any docements on the basis of confidentiality,

yau mustk raise this issue with the ALF.

S — Boodrogy



KIRKLAND & ELLIS

Tanmary 9, 2002
Page 4

7. All documnents relating to Nastran-based FEA solvers.

It appears that your January 8* proposal gocs further than your December 27 proposal by,
for example, eliminating the qualifying “readily avaiflahle and readily identifiable” langoage In
light of the elimination of such qualifying language, it appears as though ANSYS is prepared o
respond fully to this specification (including the production of e-masls and electronic data) and wilt
be able ta gertify compliance with this specification of the subpoena as writien. Tf this is not vorrect,
pleasa et me know.

8 Alldocoments relating to 2ny commm inications with any third-party concerning MSC’s
acquisitions of CSAR sud VAL or the FTC’s investipation or litigation concerning
MSC"s acquisitions of CEAR and UAL

Your January 8% proposal does.not specifically address this specification, iease let me
know what objections, if any, ANSYS has ta complying with this specification.

9. All docomenis relafing to any communications with the Federal Trade Commisslon
coucernicg any Relevant Product or Scryice, MSC's acquisifions of CSAR and UAI,
or any actual or patential customer of apy Relevant Product or Service,

Your Januery 8% propasal siates that ANSYS will produce “any documents located through
areasenable search reflecting communications with the FTC regarding MSC or regarding ANSYS's
eftorts to develop 8 NASTRAN-baged golver ... utiess they are listed on a privilege log or are the
subject of a motion to quash.” Your proposal is less broad than the subpoena, as it omits
cornaunicatious relating to uny “Relevant Product or Service.” Ifyau have objectiong to producing
such documents, please et mo kagw.

16. Al documents relating te any plan, decision, or effert by ANSYS tv offer or develop a
Nastran-based FEA Salver., '

Your Jaruary 8% propasal does notspecifically address this specification, Ploaselet -
e know what objections, if any, ANSYS has to complying with this specification.

S — Hoos014
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11.  For ihe company as a whole aad for each basiness unit, praduct live, aad prodact, ofe
copy of each quarterly or annual budget financial statement, inceme stofement, balance
sheet, operafing reports, capital Investment plans, financial plas or ferecast, saies plan

" or forecast, revente plan or forecast.

Your January 8* propossl states that you will “advise whether there are any
[documenis] (other than publicly available financial data) which would provide information of a
materiality which would outweigh the risks and costs of disclosure.” While we eagerly await to see
what, if anything, ANSYS is prepared to produce, ANSYS’s stated refusal 1o produce responsive
documents js unacceptable. We believe that this information s rolevant and thet the Frotective
Chrder adeqeatcly preserves the confidentiality of this infermation. K you disagrec, itis an issue you
should raisc in & motion (o quash.

12. - Al stock aunalysts’ or eother investment continun(y analyses, recommendations, or
research reports relaling to the company, te any Relevant Product er Service, or to
compiter aided engineeriag products and services in general.

Your January 8" proposal notes that MSC would be willing to “coasidec limiting
parageaph 12 of the subpoena g0 documents that relate o ANSYS.” Inote, bawever, that you have
ot committed to producing sach documents. Neverthelass, we will so it this specification.

13; Al documepts relating to any commrunicalions concerning wny Relevant Product or
Service between or ammong the company and Daratech or any individual stock analyst
or other person engaged in, or associated with, the investment communtty, includiag
carrespondence, press releases, notes, agendas, scripts, transcripts and recordings.

Your Yanuary 8% proposal only discusses this specification generically in connection
with a broad relevance olijection. As a tesull, it is unclear what ANSYS is prepared to search for
and produce. Please let me know as soon as possible.

14.  Alldocuwments relating to any meefing of o decision making by the board of directors
or of any board, execufive, or management commitiec concerming any Relevant
FProduct or Service, Including: .

a. all announcernents of, agendas for, and winttes of any mecting;

S Moos s14
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k. all memorandsz, repotis, preseatations, or other documoenis disicibated to or
presented to such board or committees, including all documends velied upom to

prepare the memorandum, report, or presentation; and

c.  alldocuments relating ta the deliberatians and decision making of the board or
comppittes, including notes taken by any persons participating in any such
. meeting or decision making.

Your January 8* proposal only discusses this specification generically in conpection
with 2 broad refevance objection. As a result, it is usclear what ANSYS is prepared to scarch for
and produce. Flease let me Know as soon as possible. .

15, . Al auawal or multi-year business or strategic plans prepared by or for an Officer or
Prirector of ANSYS for purposes of ang)yzng cotmpetition for any Relevant Prodact or
Service,

Your Janvary §* proposal naly discusses this specification pencrically in comcction
with a broad relevence objection. As a result, it is unclear what ANSYS is prepared to search for
and producc. Pleasc let me know as suon as possibie.

16. Al documents relating to (i} plans ar activities by any company other than ANSYS to
develap, mzrket, or sell any Relevant Product or Service, or (i) ANSYS's
Interpretation, analysis, response, reaction, or plans to coordinate, joia, or investipate
such company’s activitics or plans,

Your Jarnary & proposal anly discusses this specification generically n conneotion
with a broad relevance objection. As a result, it is unclear what ANSYS is prepared to search for
and produce, Please let ine know as soon as possible. :

17. Al documents relating to prices of any Relevant Product or Service, excludinp actual

Invoices and signed contracts, but including (i) documents referving te negotiations or
bidding for agy Relevant Product er Service, (%) summaries or reports of pricing
byANSYS or any other provider of auy Relevant Prodact or Service; sud

_ Boszr01s
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(Hi) docwments discussing fikure pricing plans or projections or historical pricing; and
{iv) methodologies, formulae, pracfices, or policies [or determining actual or gffered
prices.

Your January 8" proposat only discusses this specification genericatly in connection
with abroad relevence objection. However, your prapasal daes note elsewhens that “ANSYS will
fook in thase locatiens where i€ would in the ordinary course of business relating o any effort by
ANSBYS topersuade custerncrs esing NASTR AN -based solvers to purchase ANSYS solvers, as well
as efforts fo afiract customers whe have not made a choice hetween NASTRE AN-based and otheyp
solvers, ‘and documents relating to any ANSYS solver customers knowe to have purchased
NASTRAN-based sclvers.™ Your proposal, howcver, fiils to capture documents that relate to
ANSYS’s altempts to retain its existing custamers who may consider switching all or part of their
usage to a NASTRAN -hased golver, Ja addition, your proposal fails to capture decuments relating
to ANSYS's pricing or campetitive stratepios with respect to any Relevant Product ot Scrvice, If
you have objections to producing these docwments, please let me know,

i8. Al documeuts reluting oo cumimﬂliun In the design, development, enhamcement,
research, manufacturing, distribaton, licensing, marketing, sale, supporfarserviccol
any Relevant Product or Service, including all decuments relating to:

. the market share or competitive position of the mlﬁpanjr or any of it
: competitors;

b. the refative strengths or weakuesses of any person proeducing or sclling m.
product or service competing with any Relevant Preduct or Service;

C the relafive streapths and weaknesses and differences in capabilitie;, features,
eahancements, and modules between or among any Relevant Product er
Service; :

d. any actual or poteatial conditions sffecting the sapply, demand, entry, cast,
price, qualliy, features, enhancements, modules, or applicatisns relating to any
Relevant Product or Service:

e, effords to win customers or sades from other companies, or the loss of customers
or revenues due ta competition or sales by other companies;

e Honaro14q
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f. the effects of competition from any sepplier of any Relevant Froduct ar Service,
incledivg MSC, UAI and CSAR, oo sales, pricing, revendes, customers,
devclopment, features, enharcements, modules, or applications;
£ customers’ use of in-houge codes, traditional methads of product testing, or
prafotyping; and
h. the use of unlimited usage agreetaents and paid-up licenses.
. Your fanuary 8% proposal only discusses this specification generically in connrection

with a broad reJevance objection. As z result, it is ugelear what ANSYS is prepared o search for
and produce. Please let me know as scon as possible,

19.  All documents relating to switchlng, inclading shifis in afilization, between or among
any Relevant Product or Service and any othey prodoct or service, incleding the
relative easa or difficulty of switching; the estimated, projected ur actual casts ineuwrred
by users ta switch; the fitne required te switch; tie degree of switching possible; the
effect on A user's price from switching or shifting utilization or threatening to awiich
oi shift or the availabifity of the upporfunity £0 switch or shilt; the cost of Switching
attributehle to lost productivity while gaining proficiency e the new praduct or scrvice
or from uge of a less than eptltawm produoct or service; the cast of and time required
far trafpiag; the cost of and time r¢guired for translating or converting existing files,
madels, routines, commands, DMAF alters, or other kgacy materials to the new
prodact or service; the effect of switching vn custumer vt collaborator relatiopships;
the cffect of unllmited psape contracts ar paid op licenses on switching; the posstble loss
or cost of complementary software used with the product or service; the use,
availability, and the availability and effect of tranglaters and AF209 cxchapgpe foimat
standards; and goveramental, custemer, contractual, or induséry or coliahoragor
requirements, preferences, ar practices requicieg use of o production of analyses or
resulis in any particular software lormat.

Your Jaauary 8% propesal oply discusses this specification gencrically in cosnection
with a broad relevance objection. As a result, it is unclcar what ANSYS is piepared o seach for -
and produce. Please let me koow as soon & possiblo.
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20.  All documents relating to actual, attempied, or potential entry lato the nuarket for any
Relevart Product o Service, izcluding the actual or expected cosl likelihood, form and

tinting of such entry.

Your January 8% proposal only discusses this specification generically in connection
witha braad relevance objection. At a result, it is unclear what ANSYS iz prepared to search for
and produce. Please let me lmow a3 soan as possible.

2l.  All decuments relatiuy ta the desipn, development, marketing, sale ar annouscement
of any M3C.Nastran pradaet for Windows, and sll docnmenis relating to any respense,
plans, change in strategy or candust by ANSYS as a result of MSC?s offering of an
MSC.Nastyan for Wiadows product.

Your Janoary &% proposal does notaddress thiy spaciﬁcalinn. Asaresult, ANSYS's
objectivus, if any, to this specification are unclear. It i3 also nnclear what ANSYS is prepated to
search for and produce. Please et te know 25 soem as possible.

22, Documnents sufficient to show, for cach year, the number of people juvolved la (i)
technical support, and (i) rescarch pnd developmuent; and all docaments relating to the
need or desire to hire, or the difficulties or Issues assaciated with hiving, addifional
personne (o assist In research and development activities or techuiczl support.

Your January §* proposat only discusscs this specification generically in commection
with & broad televance objection, As a result, it is unclear what ANSYS is prepared to search for
aod prodace. Pleasc let me know as scan as possible.

23. AR documents relating to financisl or ecopomic methodologies, formuolae, or
performance models or criteria wsed by the company or any person for valuing or
determiniop the purchase prices for any actual, uitempied, or potenfial acquicitdons,
divesiitures, joint ventures, alliances, ar mergers of auy kind involving the Ecensing or
salc of any Relevant Product or Service.

Your January 8" proposal does not address this specification. As aresulf, ANSYS's
objections, 1f any, (o this specification arc unclcar, It is also unclear what ANSYS ig prepared to
scarch for and produce. Please let me know as soon as possible.
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24 All documents relating to any goveramental, customer, contractual, industry, netwark,
or collsborater requirements, preferences, custom, or practices requiring,
recoumending, suggesting, dictating, or promoting the use of any particular Relevant
Product or Service _

Your January 8 proposal does not sddress this specification. As aresult, ANSYS's -
. objections, if any, to this specification are unelear. It is also vnclear what ANSYS i3 prepaxed to
search for and praduce. Please let me know as soon as possible.

75. Dwcuments safficient to identily or describe, for each year, the custemers whe

purchased any Relevant Prodact or Service from ANSYS, the products such customers
purchased, the ainount of such purchases, and the profects for which such predaocts or

sarvices woere used.
Your Fanuary 8% proposa only discusses this specification gencrically jn conpection
with a brozd relevance objection. As a resuly, it is unchear whit ANSYS is prepared to search for
atd produce  Plesse let me dnow as saan as poasible.

26. Documents sufficient to show and 2l computerized data contalning each transaction
for the liensing or salc of any Relevant Product or Service for the period January 1,
1997, to the present, including:
a the daie of trapsaction,
b, the araount of the transaction, ;
C. the quantity,

d. the type and duration of the contract or Heepsge,

e 3 description of each product or service licensed or sold (Inclading product
oumber or code),

£ the contract nymber,

g the location, including physicat address aud serizl awmber, of the computer
where the software is located ar service rendered,
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. the SIC code, trade or industry category, and business group of tho customer,
aud

i the price paid far each itetn, including the beginaing price, discount, nef price,
quantity, and units of usage, and as may be applicable.,

Yoaur January 8% proposal only discusses this specification generically in conncction
with 2 broad relevance objoctiott. As a result, it is enclear what ANSYS is prepared to search for
and produce, Please let me know as soan as possible.

27.  For each Relevant Produocl or Secvice offered for sale or licensing, all selling alds apd
profmotionzl materials and all manuals, incleding insGuctional and mstallation
manuals,

Your January 8% praposal only discusses this specification generically in connection
with a broad relevance objestion. As a result, it is unclear what ANSYS is propared te search for
and produce. FPleasc lef me kaow as scon as possible. '

28.  Docements safiicient to describe each Relevant Product or Service offered by ANSYS,
including the fenctionality of each such product or service and the types of projects for
which each such product or service is suitable,

Your lanuary 8" proposal does not addross this specification. As a result, ANSYS’s ohjections, if.
any, to this specification are naclear. It is also unclear what AWNSYS is prepared to search for and
peaduce. Please let mie know as oon as possible.

29.  Documents sufficient to show or describe the following:

B. all document retexton and destruction sysiems, policies, procedures, and
practices of the company (including all dotuments sufficient to identify each
Instance where the company’s documenf refeption policy has not been
followed);

h, the persons responsible for managing such gystems, pn!itiés, procedores, or
capabilitieg;

U ———— Bo12-014
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c. 21l electropic duia snd decument management information gysteras of the
cOmpany;

d  slinetwork-accessible documents, infermation and finnncial data systems;

e. all backap procedures; and

f. the process and cost of recovery of backup files, including documents suflicient
ta show: .

() the cost of recavery of backup files generally; and

(ii}  the cost of rocovery of backup files confaining dm:uments responsive te
this documeni Snbpoena.

Your fanuary 8% proposal does not address this spectfication, As 2 result, ANSYS’s
objections, if any, ¢ this specification arc unclear. It is alse unclear what ANSYS is prepared io
search for and poduce. Please Jet tne know as soon as possibis,

+ * . &

As the forepoing makes clear, there are a number of specifications for which it is
wnclear what ANSYS is williog to scarch for and produce. As I have noted throughout our
discussions, it is perhaps best if we can reach zgreement as o where ANSYS wall look for
responsive documents. I believe this can only be done if you produce a sufficiently detailed
organizatjon chart and are willing to discuss where the documents called for by the subpoena are
Lik=ty to reside. Perhaps we can agrec on 2 broad scarch with respect to cortain individoals and then
targeted searches for specific Information with respect to other individuals. For example, based on
your representation that it is the usual practice for Kirkpatrick & Lockhart to forward any materials
it receiveés from third-parties to executives at ANSYS and that, 83 a result, any non-privileged
documents in Kirkpatrick & Lockhart’s files wouild be found in such executives’ offices, MSC will
agree that there is ne need lo produsce or log documments found in the files of Kirkpatrick & Lockhart

Alsa, 85 we previously discussed, we would be opento nbmuung information in the
form l}f stiputations or writtenanswers. So for example, the request for all organization charts could
be satished by a preparcd writien responge identifnng all relevant pesonnel  Sumilardy, a5 1
explained on Jamuary 3%, we would be willing to accopt a computer-gencraied report detaifing the
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requested financial infermation in specilication: 11, This would prevent ANSYS from having to
search for and produce numerous pre-existing financial statements. There may be ather
specifications, sach a3 specification 28, for which a written response would be adequate and fess
‘burdensome than a document production. :

However, whilc MSCis willing to work with you to minimize the burden on ANSYS,
i T itis not willing to sacrifice its bilily to abtain highly relevant information. So for example, your
; attempt to limit the information cailed for by specifications 25 and 26 is unaceeptable. MSC elearly

nesids pecess 1o ANSYE's customer list and electrontc database. Your effort to deny us access to
. this information by proposiag to stipulate to ANSYS's market share is inadequatc and unreasonable.

I Lok forward to your response.

Rthllf.
éVZ:.—"‘ / ey

Colin B Kass

cc.  Pepgy D. Bayer, Bsq.



Kirkpatrick & Lockhart ue Henry V. Ofiver Buiding
a3h Amithficld Sireet
rittshurgh, PA 15222-231
412 355 6500
winann k| Com

January 16, 2002 Insepl: C. Safar
412355 6443
Fax: 41235565
Jaafarikloem

¥IA FACSIMILE

Colin B. Kass, Esquire

Kirkland & Ellis

055 Fifteenth Street, NLW. Suite 1200
¢ Washingon, DC 20005

RL: In e MSC Software Corporation Subpoena 1g ANSYS, Inc.

Dyear Colin:

In advance of our Kute 3.22(f) conference scheduled for 2:30 pom. today, enclosed
are ANSYS organizational charts, Bates stamped 01801 through 01522, It is our hope that,
based on these charts, we will be able to reach an agreement coneeming the proper scope of the
cmployees whose files should be scarched n response to vour subpocna. Please note that these
documents are designated Restneted Confidential, Atiorneys Eyves Only.

If you have any queslions, pleasc do not hesitate fo call.

Very truly yours, =
f;ﬁa’z%{/

Joseph . Safar

TCS:dik
Euctosures
(T3 Pegay Rayer {w/cncl)
Thomas A. Donovan, Faq. (wiencl.)

Pl-rasa2? w1 021734830200
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January 17, 20132 Fae 412 355 6501
Ledur nyeRrfik L uom

VIA FACSIMAE

Cclin R. Kass, Esquire

Kirkland & Ellis

G55 Fifteenth Strect, NW. Suite 1200
Washington, DG 20005

RE: Subpoena o ANSYS, Inc,

Dear Mr. Kass:

: This letter will confirm our agracment by telephone on January 16, 2002 Lhat
M3 will not object to an extension until Janoary 31, 2002 for the rolling production of
documenis by ANSYS. This extension is particularly necessary for the review and production of
electronic malerials, which is in process. We are relying upon Ils agreement in excluding the
issue of our time for responding from our motion to guash or limit the MSC subpoena.

We are awaifing your respanse with respact o specification numbers 1 and 7 (lhe
organizational charts produced yesterday), with respect to specification number 289 and with
respect {o the scope of the indraduals wheose files have been searched.

Sincergly,

“ g
A A D e

Thomas A. Donowvan

TAD{drg
CC! David Secunda, Esq.

F1-98303 w1 02134 20-0001

HIM i & DANLAY w HARAISHURS & LO5 ANGELES = MIARMI = NEWARK = NEW YORK & PITISEURGH = SAN FRANRCHECO = WASHIHGTON
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212355 6443
Fax: 412355650

sl com
YIATAX & FEDERAL EXPRESS

Colin B.. Kass, Csq.

Kirkland & Ellis

655 Fifteenth Street, N.W. Suite 1200
Washington, DT 20005

RE: ln Re MSC.Software Corporation Suhpoena to ANSYS, Ine.

Dear Calin:

As yo1 requested, we are re-sending 1he last four pages of the organizational
charts thaf we faxcd to vou yesterday, Bates stamped 01818 through 01822, We are also
sendmg, viu Fodoral Express, the cntire Bates range, 01801 through 01822,

Please advise us as soon as possible whether you ars prepared to commit that
these documents satisfy specification numbers 1 and 2 of the Subpoena

If ynu have any guestions, please do not hesitate to call

Yooy traly vours,

=

Joseph C. Safar
JCS:dlk
Enclosuores
cC: Pegey . Bayer, Bsq. (w/encl. via mail)
Thomas A. Donovan, Esq. (wfo encl.}

1798104 v+ (EHA B4R

BOSTON = DALLAS = FIARRISAURG = LOS ANMGELES » MIAM] = HDWARK « MEW YORK » PTESBURGH » SAMFRAMOIECS = WASHINGION
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Colinn R, Kace
To Lsll Winer Direciby: {202) BYS.5000 FacsimBe:
{202) 878-5172 {20.2) BTG-5200

colm_kassihic xitdand.com

Tannary 17, 2062

VIA FACSIMILE

Thomas A. Donovan, Esq.
Joseph C. Safar, Bsq,
- Kirkpatrick & Lockhart, LLP
335 Smithfield Street
Pittsburgh, PA 15222-2311

Re:  [fa the matter of MSC. Software Corporatios:, Docket No. 9293 (F.T.C)

Dear Tom and Joe:

Aswe discussed during yesterday s iclephonic mcctand confer, we view ANSYS's proposed
scarch as inadeguate 1o satisfy cither MSCs necd for discovery frorm ANSYS or ANSYS s
nbligations under the subpoena. My understanding is that Kirkpatrick & Lockhart does nat pian ta
conduct any independent search. Instead, you simply intend to-ask sotne 19 employces (efover 400)
to forward a Iimited set of decuments to you for your review and preduceion. Ii is also my
understanding that you have asked these 9 employces to search for less than what is called for by
the subpoena. The proposed search has numerous deficiencies, which T wili outline in briefin this

letier,

Firsi, we believe that any search should be broadened to include additinnsi relevant people,
such as Hill Bryan, David Sonnat, Lynn Rewies (and her dircet reports), Ravi Kumar, John Priess,
L css Stobler, Andy Farrington, Rex Dixon, Scoit Hanratty, Bert Murray, Jolu Yerens, Terry Hurley,
Gemrry Kyle, Peter Kingman, Janct Swaysiand, Stephen Scampal, Stephien Meinshein, Andy Bowe,
Mark Swengon, Lisz Kitts, Mike Odel, Robert Bayes, Janet Wolf, Karen Love, Chuck Norton, Chif
Bliss, Brian Tabert, Jeff Spire, Glenn Hartung, Fim Kirley, and Rmiza Lolia. We have attached a
marked-up version of the organization charts you provided, which identifies these individuals. In
addition, we believe thai ANSYS should search all marketing or sales people having any
responsibilily for any of the following customers (1ncluding their divisions and affifjates): Boeing,
Caterpillar, DaimlerChrysler, DERA, 1.5. Department of Defense, Lmbraer, Ford, GM, Honeywell,
Huglies, Lockheod, NASA, 1.5, Navy, Odbitzl, PLM Solutions, Pratt & Whimoy, Raytheon, Robert
Raosch Corp., and TRW Space and Electronics, Further, we helirve that, because Kirkpatrick &
Logkhart js not intending to conduct an independent search, ant ¢-anail should be sent to all ANSYS

Chicags Lotwfon Lo Anigetes few York
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employees residing in the United States asking them to forward responsive documenis or respond
that they have no such documents in their possession, custody, or control,

Second, we believe thar any search of these people should include not just a search af their
hayd-drives, bt also a search of any e-mails they have sent or received that reside on the cotnpany’s
e-mail server. As youbavenot explained whether the company’s e-mafl serverautomatically deletes
c-mails after a certain pericd, we believe that forther discussions are necessary to determine the
necessary scope of any search of backed-up c-mails.

Third, we believe that any gearch should include a scarch of shared files, 25 well as the files
of any assistant or direct report that would huve responsive information,

Fourth, ANSYS's unilateral narowing of the scope of the docuyment subpoena is improper
and unjustifiable. We understand — hased an your representation of what Mr, Michael Wheeler had
said — that MSC and ANSYS compete agpressively for new customers. W belicve ANSYS also
compelcs apgressively for curvent eustumers as well, 2nd does so for vittally every application.
In addition, a8 your own web-stie makes clear, ANSYS competes sgainst MSC in the broad MCAE
and FEA solver marketplaces by offering customers a broad mnge of integrated products and
services. Your contiauous ellosts to exclude docurments that do not mentian the word NASTRAN
or invelve competition for “NASTRAN solvers” — 2 term that has no meaniup in the CATWCAE
industry to ouricnewledge — is improper and unjustfiable. Fer example, your position that ANSYS
will net produce docugicats disenssing bow ANSYS sels its prices for any product or scrvice is
unreasouable. We believe that, at {east 25 to the 19 people yau identified and the additionz] people
wlentified in this leiter, ANSYS should conduct a throrouph search for aff dacnments responsive 1o
the subpoena as written.

Fifth, yesterday, you stated that ANSYS would be willing 1o stipufatc to the fact that
ANSYS competes against MSC for new customers.  You explained that it would be anduly
burdensome to produee all the documents that relate 1o such competition. Although we appreciate
your willingness to stipulate to this fact, we believe thai such a stipulation is msufficient. The
documents are highly relevant and go w the corcof one ol the FTC's primary theories, that ANSYS
18 an inferior and low-quality solver that docs not compete against MSCNASTRAN because it
cannot perform the same tunctions. We obviously disagree - as apparently ANSYS docs as well
—with thc FTC?s pasition, but the evidence contained fn your documcents are necessary to cliectively
put the lie to the FTCs argunent, :

Stxrh, you agked whether your production of orgamization charts 15 sufficicnt to satisfy your
obligation under Request Nos. 1 and 2 ol the subpoena, As I expiained yesterday, the fax — which

[ IBnos
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you sent less than five minutes before the meet and confer — is vet fully Jegible. T understand that
you will scrd a legible copy by mail, I also understand that the organization chart does nol cover
a majority of ANSYS's curent employees nor does it inchude former cimployees who have worked
for ANSYS duting the relevant period as specified iz the subpocua. That said, Tbelieve that the
arganizatign chart you provided will be adequate to satisfy our neads at this tme. We reserve the
right to ask for additienal organization charts or documents sufficient 1o identity current or former
ANSYS employees not listcd on the charts provided, but we would be wiliing te do so either through
an informal letter requiest or A new subpoena.

Respectfully,

vz K /4/3)

Colin B. Kass
Enclosure
cc: Pegpy D Bayer, Esq.






UNITED STATES OIF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

IN THE MATTER OF
MSC.SOI'TWARE CORPORATION, Docket No. 9299

a corporation

:‘-u-"‘-—n"\—l‘\-_.f\_.f"_.r\_'_,-\._,g

AFFIDAVIT OF MICHAEL J. WHEELER IN SUPPORT OF ANSYS II;'JC.’S MOTION TO
LIMIT SUBFOENA DUCES TECUM SERVED BY MSC. SOFTWARE CORPORATION

Commonwealth of Pennsylvania 1
) ss:
Washington County )

MICHAEL J. WHEELIZR, heing duly swotn, deposes and says:

1. My name Michael ). Wheeler. Tam employed by ANSYS, Inc.
("ANSYS™) as Vice President of the Mechanical Business Unit. Prior te January 12, 2002, |

served as the Vice President of Marketing.

2. [ have reviewed the Subpoena Duces Tecum issued on behaif of

MSC.Software Corporation (“MSC™) aud served on ANSYS in the above captioned matter (the
“Subpoena”™).

3 I am familiar with the various products and services developed and
markcted by ANSYS. I'am also familiar wiih the naturc and cxtenl of competition fuced by

ANSYS® products.

4, ANSYS presently deveiops and markets a variely of proprietary, non-

Nastran-bazsed cngim:éring simulation software products and related products and services.



5. As defined in the Szbpocna, the lerm “Relevant Product or Service™,

which incorporates (he defined term “FEA Salver”, covers every product and service offered by

ANSYS.

6. The only product presently offered by ANSYS thal is viewed by
customers or prospects as a substitvte lor MSC’s Nastran solvet is ANSYS' (op-level finite
element anatysis selver {"TCA solver”™), marketed as part of the “ANSYS Soflware Suite”

_ (hereinatter the “ANSYS Solver”). However, the ANSYS Solver competes with MSC's Nastran
solver principally for new customers who have not yet made‘(ur whosc own customers have not
made) substantial investments n the creation of ancillary models, software ar data collections
which are only compatible with NASTRAN software. For such new usets, the ANSYS Solver
and the Nasiran Solver are hoth suited for many of the same applications, although each product

offers distinet and valuable (unciionalities the other does not.

7. ANSYS has had little success in persnading existing Mastran customers
with substaatial investments in Nastran {or customers who face demands from their own
customers regarding the use of Nastran-based or ather specified systerns) to switch to the |
ANSYS Solver. The hulk of the sales of the ANSYS Solver do not involve competition with

Nastran-based soivers, such as those offered by MSC or previously offered by UAT or CSAR.

5. The following ANSYS products and services, whick are covered by the
Subpocna, do not compele wilh MSC’s Nastran solver, either because (hey are not solvers at all
or because Lhey offer radically diffcrf:ut. functionality at a different price;: ANSYS Consulting
Services, the DesignSpacc family of prﬂducm,.lhe ATFSOLUTIONS family of produocts
(ATFEMAX, AFWORKBENCH), the ICEM CT'D fanuly of products, and the family of

products developed by cur CADOL division.

9, DesignSpace has scme limited finite element analysis capabilities.

However, these capabilities represent but a fraction of the capabilitics of the ANSYS Solver or



the MSC’s Nastran solver. DesignSpace sells for a fraction of MSC's Nastran®s price
(approximately 16%). Fuorther, DesignSpace is intended for, and is used by, dilferent nsers at
different stages of the product design praccss. DesignSpace is vsed by product designers. MSC
Nastran is used by professional engineering analysts. DesignSpace is not capable of performing
the: type of finile element analysis required by professional cagineering analysts in the
automotive and acrospace indusirics. AFFEMAX is a high frequency eleclzomagnetics tool.
MSC/NASTRAN does not have this capability. AFWORKBENCH is 2 toofkit for building a
CAL user interface and does not include any solver, CADOE is a wehnology developer in the
area of design of experimenis, and docs not produce a solver. ICEM CFD is a pre and post

processor for the computational fluid dynamics marketplace. It docs not include any solver.

10..  Several other fimns develop and market FEA solvers. These firms include
Dassault Systemes, EDS PLM Solutions, Parametric Technology Corpuration and Hibbert,
Karlson and Sorenson. Of the products marketed by these firms, the CATIA VSR7 solver,

marketed by Dassault Systemes, is the closcst substitute for MSC’s Nastran soiver.

FURTHER, affiant sayveth now

Mkl 8P ol

Michac] fxﬁnﬂhﬂﬂlﬁ[

Sworn to an‘qasubscribed beflore
o Lhis _day of Yanuaiy, 2002:

<XWL£M ESMLM{,L
/ [P{?tjry Public]

COMONSSION CXPIrcs:

. Mntzial Saal
Jacgualine £ Schade, Notary Pubfic
. Gocit Twp., Washingion Ciunty
My Commezsion Cxpites Jan_ 37, 2003

Momber, Pennayhand: Assecizicn of Notaries







UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
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TN THE MATTRR OF
MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation
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AFFIDAVIT OF DAVID §. SECUNDA IN SUPPORT OF THIRD-PARTY ANSYS INC'S
MOTTON TO EXTEND TIME TO RESPOND AND/OR MOVE TO LIMIT OR QUASH
SUBPOENA DUCES TECUM SERVED BY MSC.SOFIWARE CORPORATION

Cormmonwealth of Pennsylvania 3
. ) s
Allegheny County ]

DAVID 5. SECUNDA, being duly swom, deposes and says:

i My nams David S, Seconda. [ am employed as the Corporate Counsel and
Secretary of ANSYS, Inc. ("ANSYS™).

2. ANSYS hag il active subsidiaries and, with its subsidiaries, employs 440

ernp.ln}fees in 21 offices. Foufieen of those offices are locafed outside the 1nited States.

3 1 have reviewed the Subpoena Dures Tecum issued on behalf of
MSC . Soltware Corporation (“MSC™y and served an ANSYS in the above captioned matter (the

“Subpoena™), which was received by repisered nmil oo December 20, 2601,

4 Applying literally the “Definitions™ and “Instructions™ in the Subpocna,

the Subpoena calls for production of dociuments refating to virtually atl of ANSYS” products,

PL-TR0 164 w1 G20 R4 03-opd L



without geographic limitation, ¢ven though many of ANSYS” products, and most of ANSYS®

operations, are nof matenal o the issucs in this litigaiion.

5 Cenducting an evaluation of 1he petentially responsive documents and
information during the period prior to Fanuary 1, 2002 would substantially interfere with
numerous unportand year-end business aclivities of ANSYS, including éhe procurement and
recording of orders for our products. The fourth quarter of the calendar regularly 1epresents for

ANSYS the largest sales volumc of any quarter of the year, making it the busicst of the year for

_our employees in both cbtainng and booking those revenues. Moreover, as 15 common

- throughont the nation, many &f our employess schedele vacation time duting the last ten days of

the year in order to spead the holidavs with their families.

f. Due tn the ahove-described year-end activities, ANSYS employees de not
have time, prior to the new year, to assistin adequalcly evalualing the burdens and other issues
associated with esponding to the Subpoena. For the same reasons, ANSYS employess not have
time, prior te the new yeer, to assist in locating docuiments and informaticn responsive to the

Subpoena. January 31, 2002 is a reasonable deadtine far the above activities.

FURTHELR, affiani saycth not,
Dawd 5. Smunda

Swom to and subseribed before
me ihis 7 ?i'_ii day of December, 2001:

f ) 2 i )
. Fﬁ:;{.;,é;i.uz.-{ . a:,frm:ﬁ,u}?f (4%

[Notary Public]

My commission expires:

Mssioh Suai
Dafcns B T.':hu‘kﬂu‘l Motary Pyt
. kit ﬁgﬁf Coiez
By Caamras urae £
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ANSYS, Inc. and SAS LLC Enter Into
Strategic NASTRAN Partnership

Agrecment Includes Joint Developracnt of New
NASTRAN Solution And Exclusive OEM Distribution

CANONSBURG, Pa., Nov. 27 [PRNewswire/ -- ANSYSE, Inc.
(Wasdaq: ANSS - news), the global innovator of simulation soflware
and technologies designed to optimize product davelopment
processes, today announced a strategic OEM partnership with SAS
LLC, & provider of NASTRAN sirulation software and scrvices. The
global alitance is focused on the joint development of & new
NASTRAN compuicr-aided engineering snlution that will be
distributed exclusively by ANSYS, Inc.

ANSYS, Inc. has been selected hy SAS to be the sole distribotor and
suppott network for the new NASTEAN solution. The NASTRAN
solution is also being developed in coordination with key serogpace
and autoinotive companies, providing additional guidance shout fle
core capabilities necded. Devclopment of the new NASTRAN
product s being driven by Dr. Richard MacNeal, founder and former
chairman of MacNeal-Schwendler Corporalien, and Ur. Harry
Schacffer to advance current NASTRAN capabilities.

““This joint develapment effort will provide companies wilh the nexi
generation of NASXTRAN solutions. As we work logether lo broaden
users options, we also will provide the most innovative NASTRAN
product implementation ever produced,” commnented Dr. Harry
Schaeffer, president of SAS T1.CC and Ir_ Richard MacNeal.

“*ANS YS, Inc. was the perfect partner for our initéatives. They have &
proven dedication to providing the highest-quality selutions through
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highly-skifled and reliable global sales and disteibutton networks."

"By being data cnmpahhlc this new offering directly addresses the
mertia againzt change within the NASTRAN user community," stated
Don Brown, chairman of D H Brown & Associates. "Combining this wath the wnique open
architecture of the AT*Workbench platform will dramaticaliy broaden the opportunitics for users and

ANSYS, Inc. as a supplier.”

The solution will inicgrate the technologies of ANSYS, Inc., CADOE 5.A., ICEM CFD Lngtnccring
and SAS LLC to provide users with the most comprehensive NASTRAN product. Building off of
ANSYS, Inc. archileclurc, NASTRAN will also be fully compatible with existing customer data and
processes, and will provide 2 nnique open archilecture design and economic solutions for complex
product and manufacturing processes.

"W are forlunate fo have the technology and expertise of the pioncers of NASTRAN technology to
make this offering the richest solnion available,” stated Michazl J. Wheeler, vice president of
marketing for ANSYS, Inc. “"The inclusion of this technology further advances ANSYS, Inc.'s
supporl of the overall product development process. This new solution will allow companies upgrade
their simulation tools and processes with minimal impact on the existing infrastructure.”

The NASTRAN solution ig expected ta ship in early 2002, ANSYS, Inc. is providing an Early
Adopter Program that is now available for organizadions that want to ensure long-term affordability
for.theic NASTRAN usage. For more information, please email eardyadopter@ansys.com.

About $AS LLC

Implemented by the pioncers of NASTRAN technology, SAS LLC provides worldwide sollware and
services that ithprove engineers' ability to perform autoreaicd simulation of product and process

performance.
About ANSYS, [nc.

AMNSYS, Inc., founded in 1970 as Swanson Analysis Systems, Inc., develops and plobally markets
enginceting simulation software and technofogies widely used by engincers and designers across a
broad speetrum of industries, including acrospace, automotive, manufacturing, electronies and
biomedical. [ leadquartered at Southpeinte in Canonsburg, PA, ANSYS, Ine. employs 40 pecple and

- focuses on the development ol open and Nexibie solufions that cnable users ta analyze designs

directly on the desktep, providing a commen platform for fast, cfficient and cost-conscious prduct
development, from design concept to final-stape testing and validation. ANSYS, Inc. distributes its
ANSYS®, DesignSpace®, Al* Solutions(TM) and ICEM-CFD Engincering products through a
network of channel pariners in 37 countries, in additiou to its own direct sales offices in 13 strategic
locations threughout the world. For additional information on ANSYSE, Inc,, please visit
hitp:/fwaw ansys.com.

ANSYS is registered in the ULS. Patent and Trademark Office. All other trademarks and repistered
trademarks are the property of their tespective owners,

SOURCE: ANSTS, Inc.
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MEC Saftwure Corparatin

MSC A SOFTWARE :
SUKELATING DERLIEE ) 2 Machrthvr Macz

Swolta Asd, (A F2707 'S
December 12, 2001

M].Eﬂlad 1. Wheeler T14.540, 0700
Vice Prmdmt Fex: J14.784,4054
ANSYS, INC. wow mscsoiiwary . con
Southpointe ’ ’
273 Technology Prive
Canonshury, PA 15317

Reo: In the maner of MSC.Software Covporation, Docket No, 9259

(F.TC) ' :

Tlear Mr. Wheeler:

We have now had m opportunity fo review the lefter you sent yestenday and can ontly
conclude that ANSYE is not acting in gaod faith, ANSYS' “offer” of $500,000 to obtain
numerous rights to the UAY and CSAR sourge codes and to MSCNastan is absurd.
" Bither ANSYS has mo real intention of nepntating a deal or ANSYS belicves the LIAL
and CSAR codes are essentially warthless, ANSYS® faihus to piovide a pood faith offcr
for these codes clearly demronstrates ANSYS® boliof that it can succced alone o its
tecentiy-announced plans to peovide FEA solver customers with a Nastran-bascd solver.

We view ANSYS® “offer”™ as a device to fmpair one of its principal FEA solver

compelitars, Olwiously — and your counsel has admitted as much in his discussions with

our oirtside counsel, Tefft Smith of Kirklend & Elliy -- ANSYS has aligned itself with the

FT'C in its litigation against M3C in an ¢ffort 1o dimipish MSC s competitivencss in the
- FEA solvor macket by impasing the burden and expense of Littgatiow.

While we had hoped ta conduct fitfiul nepotiations to dd MSC of this burdensome
Htigation, it is now clesr that AINSYS plans (o nse the FTC s a toal in its effort o avoid
the compelitive vigor tiat MSC brings ~ and will continue to bring — to the FEA salver
marketplace. We'will povern auwselves accordingly.

< -

A 2 courtesy; [ am providing you netice that owr connscl will shortly foreard a subpocna
to ANSYS for the prodéensn of documents, which will be substantielly similar to the
docoment refuegts served on MEC by the FIT, We have instructed our counsel - and
they already have offersed to your counsei — (0 work with you in sn attemnpt Lo minimize
the regrettable burdens imposed by the FTC and its case.

B P

Chief Financial Ofhicer






UNITED STATES 0)F AMERICA
BEFORE THE FEDERAL TRADL COMMISSION

IN THE MATTER OF

MSC.SOFTWARE CORPORATION, Nocket No. 9209

a corporation

AFFIDAVIT GF DAVID 5. SECUNDA IN SUPPORT OF ANSYS INC.’S MOTION T
LIMIT SUBPOENA DUCES TECUM SERVED BY MSC.SOFTWARE CORPORATION

Commonwealth of ['ennsylvania b
} &8s
Washington County ]

DAVID 5. SECTINDA, being duly sworn, depuoses and says:

l. My name David 5. Secunda. | am employed as Corporale Counse) and

Secretary of ANSYS, lnc. (*ANSYS™).

2. 1 have supervised the search for and collection of docwrnenis in response
to the Subpocna Duces Tecum 1ssued on behalf of MSC.Software Corporation (“MS(™% and

“served on ANSYS in the above captioned matter (the “Subpocna™).

3. In response to the Subpoena, ANSYS has conducted and/or is in the
process of compleling both manual searches of files and cicctronic saam_hm: ol the compiiters
(including emaiis) of the foilowing ninctecn ANSYS executives and employees (including one
forner exceutive): Tim Cashman, CEQ; David Secunda, Corporate Cmm;se.l and Secretary; Ann
Stanton, Marketing; Panl Bemis, former Viee President of Madketing (hard copy files only);
Hrian Butcher, former Viee President of Worldwide Sales, currently Vice President of Strategic

Business Development; Bud Dunbar, Director, Mergers and Acquisitions; Dave Conover,



Carporale Fellow (functions as a Viee President of Product Development); Gary Carter, Vice
President of European Sales; Peter Smith, Chaicman of the Board (hard copy files and L‘:ll‘ti-t“ﬁ that
hi_s former administrative assistance was copied on); Jim Gregory, Viee President of North
Amertcan Sales; Jim Tung, Vice President of Intemational Sales; Ioe Fairbank, Vice President ol
Worldwide Sales and Support; Joe Solecki, Chief Technologist; Lynn Salsbury, Markcling: Mark
Ingrund, Vice President of Product Development; Mike Wheeler, Vice President of Marketing:

Paul Jobnson, Vice President of Product Creation; Ray Browell, Marketing; and Maria Shiclds,

CEOQ.

4. These nineteen execntive and employee files and computers have been
andfor are being searched for documents related to the following topics: |

»  Competilion with MSC’s Nastran solver, CSAR or UIATL

« ANSYS’ relationship wilh SAS.

»  NASTRAN-based solvers.

«  Communications with the FT'C regarding this matter,

» Efforts by ANSYS o develop a NASTRAN-based Solver, including any
eflonts to develop a NASTRAN translator.

«  Marketing plans and business plans for solvers and products incorporating
solvers that compete with Advance Nastran solvers.

= Ellons to switch MASTRAN customers Lo ANSYS.

+  Sales 1o new custamers wio have not already made the choice between
NASTRAN and ANSYS. '

»  Sales effots with respect 1w customers lost to NASTRARN.

« NASTRAN customers to whom ANSYS has attempred to sell ANSYS solvers
and new customers who had not made the NASTRAN/ANSYS choice at the

lime ANSYS was trying 1o inake the sale.

t-a



5. The nineteen exacutives above were chosen because they reprasent the
individuals whose files and compuoters ANSYS would search in order to locate information of Lhe

type listed above il ANSYS were in need of that inforimation in the ordinary course ol its

husiness.

6. The fikelthood rhat seacching server backup tapes would yield additional,
non-diplicative imformation is low because the ANSYS employees whose computers ate being

searched routinely save copics of significant efectronic documenis (including emails) to the hard

drives of their computers.

f. Thus far, ANSYS’ efforts have cottsumed nearly 100 man-hours. ANSYS
expucts Lo devole additional man-hours to its seacch for relevant documents. These figures do
not inclode the tiine spent by ANSYS® counsel reviewing documents for privileged and

confidential material or the hours devoted to responding (o and briefing issucs befure this

tribunal.

_ 8. °  Thus far, ANSYS has identified 4 boxes of decuments and 2.13 gigabytes
of electronic files {(consisting of over {000 documents and hundrcds of emails}. Thease
documents are currently being revicwed for production and must be reviewed by counsel prior to

production for the presence of privileged and/or confidential matcrial.

FIRTHER, affiant sayeth not.

DS N S

David 5. Secunda

Sworn to atid subscribed before
me this 1'7th day of Janvary, 2002:

MCC Sekads_

/ [k[uﬁu}' Public]

My-::c:-mmlssmn expires: J&U 27, 200







UNITED STATES OF AMIERICA
BEFORE THE FEDERAIL TRADE COMMISSION

IN THE MATTER OF
MEC.S0ITWARE CORPORATION, Doacket No., 9299

a corporation

e A N S

AFFIDAYIT OF GARY PIGANELL IN SUPPORT OF ANSYS INC.’S MOTION TO
_LIMIT SUBPOENA DUCES TECUM SERVED BY MSC.SOFTWARE CORPORATION

Commonwealth of Pennsylvania )
J ss:
Washinglon County )

GARY PIGANELL, being duly sworn, deposes and says:

1. My name Grary Piganell. | am employed by ANSYS, Inc. (“ANSYS") as

Director of Information Technology.

2. ANSYS backs up its Microsoft Lxchange (email) server on & weckly
hasis. E-mail retnains an the server for as fong as the vser does not delete an emaml. The cmail
server weekly backup tapes arc retained for 7 years. The to€al number of backup tapes for the

period from 1997 to present is approximately 264

3 ANSYS backs up its Microsoff NT {document} scrvers on a weekly basis,
The administrative file server weekly buckup tapes are retained for 7 years. The development
server hackup tapes are refained for [ year, with I tape being retained per weck for the last 3
months and 1 tape being retained per manth for the previous 9 months. Accordingly, the iotal

nurmber of server backup tapes for the periad from 1997 to present is approximately 281,



4. ANSYS clnc;s not have the ability te saarc}}!hﬂcked up data directly,
Instcad, tn arder o sgar-::h such data, the data must first be restored. It Llakes approximately 3 to 4
hours per tape to restore data. Accordingly, it woeneld take {623 to 2324 manhours o resiore the
Exchange and NT server backop tapes. Stated otherwise, il would take a single individual,
assigned exclusively Lo the task of restoring backup tapes, approximately 10 to 14 months to
complete the task. These estimates ahove do not include the time required (o search the restored
data, review potentially responsive material or identity the enormous velume of duplicative

material.

5. ANSYS does not considzr its backup tapes to be business records and docs
nnt restore and search backup tapes in the ordinary course of its business, Instead, such tapes ace

mairtained in onder to reshore ANSYS" servers in case ﬂ[‘a'ﬂaiastmphic failure,

FURTHER, affiant sayeth mot.

Swom to and subscribed before
me this 17% day of January, 2002

/ m{'mf ggﬁ-&‘lﬂ__

Ndtary Public]

¥ COmmission expires:

Merarial Soal
Jacqueline E. Schade, Motary Fublic
Coctl Twp., Waszhington County
My Commission Expies Jaiw 27, 2000

Molnber, Feresyivariz Associzlon af Motaries
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The nodersigned certifies that 8 trug and correct copy of the forepoing THIRD-
YARTY AN.SYS, INC.’S MOTION TO LIMIT SUBFOENA DUCES TECUM SERVED BY
MSC, SOFTWARE CORPORATION was served this 18th day of Jenuary, 2002, on the
foilowing persons in the manner indicated:

Vis Facsirafle and First Class Mail;

Tefft W. Smith, Bsq,
Kirkland & Ellis

655 15™ Strect, NW
Washington, DC 20005

P. Abbott McCartnoy

Brreau of Campetition

Federal Trade Commission

60! Pennsylvania Avenue, N.W,
-Suite 3032

Weshington, DC 20580

Viz Hand Delivery:

The Honorzbie D. Michael Chappell
Administrative Law Judge

Federal Trade Commiszion
Washington, DC 20580

and that 2 true and comect electronic copy of the same, minus £xhibite, was trangmitted to the Zﬂ

- Scoretary of the Commission.

[
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